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P R E F A C E  L E T T E R 
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January 28, 2019 

Dear Prospective Investor  

Enclosed you will find the pro forma and feasibility study for the proposed Eagle Grove Hotel.  The group 
formed in September of 2017 with the committee consisting of Jim Christ, Bryce Davis, Dani Eisentrager, Clay 
Hansen, Peg Hill, Lisa Knigge, Mike Ryerson, and myself.  These individuals formed the Eagle Grove Hotel, 
LLC, and started working on the plans after we determined this project was feasible.  The group met weekly 
and each member took responsibility for different aspects of the project.  

After doing extensive research, which included talks with franchises and independent entities, it was decided 
to go the independent route.  Our conclusion was that the Eagle Grove area is a destination as we have many 
large companies in our community and surrounding area. The committee decided we could forgo the 
franchise fees and hire a management company to help with training of our staff and management and do 
×ÅÌÌ ×ÉÔÈ ȰÈÏÍÅÔÏ×Îȱ ÁÐÐÅÁÌȢ %ÖÅÎ ÔÈÏÕÇÈ ÔÈÅ ÈÏÔÅÌ ×ÉÌÌ ÂÅ ÏÆÆÅÒÉÎÇ Á ÆÉÔÎÅÓÓ ÒÏÏÍ ÁÎÄ Á ÃÏÎÔÉÎÅÎÔÁÌ 
breakfast, it will also promote local businesses as they offer more full service amenities. 

The decision to add a pool to the facility was also discussed.  For many hotels, this is an item that becomes a 
maintenance issue and great expense.  Eagle Grove is fortunate to have an indoor pool available at The 
Wellness Center, for a nominal fee, and also has an excellent outdoor aquatic center during the summer. 

Regarding the property, soil samplings have been completed along with clearing the land of buildings and 
removal of trees deemed necessary. Any trees viable and in proper locations remain for future landscaping 
of the property.  This was completed in a timely manner to enhance our financial position.  

You will see there is a Phase 1 (hotel) and Phase 2 (convention center).  They are separate entities, but will 
be attached.  We believe this enhances our hotel with a venue that will hold up to 300 guests. Our goal is to 
start construction this spring with a fall completion.  Eagle Grove will be very busy with a lot of new 
construction in the next few years and we hope to capitalize on this.  There are 37 stock options available at 
$25,000 each.  Please feel free to reach out to me (515-689-8341) or Bryce Davis (515-851-5826) with any 
questions you may have.  We hope you will agree that this is a very worthwhile investment.  

Sincerely, 

City Admin  
  

-ÉÃÈÅÌÅ Ȱ-ÉÃËÅÙȱ #ÏÏÐÅÒ   
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E X E C U T I V E  S U M M A RY 

Accomplishments 

Eagle Grove Hotel, LLC, under the leadership of its Organizers, has identified and acquired property large 

enough to cater to a 32-room full-service quality hotel and a 300-person event center adjacent to Highway 

17/Commercial Avenue in Eagle Grove. Originally, there were two residential units on the property that have 

been inspected and remediated for asbestos, burned, and all debris has been removed from the sites; along 

with approximately 50 trees have been removed to make room for a new landscaping arrangement on the 

site. 

A Hotel Feasibility Study in Exhibit H has been completed. This Study was funded in partnership with the City, 

Hotel/Motel Tax Committee, and the Eagle Grove Community Development Corporation. A Hotel/Events Center 

Site Plan, Conceptual Rendering, and associated Cost Estimates have been provided to move forward with site 

preparation work before vertical construction can begin.  

Eagle Grove Hotel, LLC has defined a General Contractor that has engaged an architectural firm to draft a 

proposed Floor Plan for the two-story facility and associated hard construction cost estimates for the hotel. 

Eagle Grove Hotel, LLC has surveyed the property and has conducted 5 soil borings on the property through 

Chosen Valley Testing. 

Objectives 

Eagle Grove Hotel, LLC must work with a leading financial institution to order an appraisal on the property to 

better understand construction and permanent debt financing terms and conditions. This will ultimately impact 

the Cash Flow Analysis/Return on Investment. Eagle Grove Hotel, LLC has also begun drafting a Memorandum 

of Understanding with the City of Eagle Grove to lay forth stipulations that the City and Eagle Grove Hotel, 

LLC must complete as part of their responsibilities in this important project. 

Regarding the site, a bid was accepted by the Eagle Grove Hotel, LLC to remove the foundations, tree 

stumps, and all other debris from the site. In addition, the site would be leveled. This process is currently 

happening right now. 

Eagle Grove Hotel, LLC is also in discussions with a hotel management firm for pre-opening services and, 

possibly, operating the hotel permanently provided the investors in Eagle Grove Hotel, LLC feel it is in the 

best interest to do so. 
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Financials 

Total Project Costs: ~ $2,717,109 

     Site Development:    $313,109 

      Hard Construction:  $2,195,000 

    Soft Costs:      $209,000 

      

Eagle Grove Hotel, LLC 
Pro Forma 

Analysis Year 1 2 3 4 5 

ADR $97.00 $98.94 $100.92 $102.94 $105.00 
Occupancy 55.00% 58.00% 60.00% 62.00% 62.00% 

Total Revenue $636,837 $685,005 $722,798 $761,829 $777,066 
Total Expenses $437,233 $478,583 $528,977 $570,199 $580,603 

 
Cash Flow Before 
Debt Service 

$199,604 $206,421 $193,821 $191,630 $196,463 

 

 

Keys to Success 

1. Mitigate cost overruns during construction 

2. Reduce investor equity requirements needed 

3. Improve market share position through key advertising practices 

4. Hire and implement a strong management program 
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D E S C R I P T I O N  O F  T H E  BU S I N E S S 

Company Ownership/Legal Entity 

Eagle Grove Hotel, LLC has the legal authority to transact business in the State of Iowa as a domestic Limited 

Liability Corporation (LLC). Eagle Grove Hotel, LLC filed for incorporation under the Iowa Code 489.201 

Domestic Limited Liability Company under Secretary of State Paul D. Pate as a perpetual organization signed 

by the organizers existing since the effective date of November 14, 2017 under the legal name Eagle Grove 

Hotel, L.L.C. The current registered agent and office of Eagle Grove Hotel, L.L.C is Dani L. Eisentrager of 

Eisentrager Law Firm located at 109 S. Commercial in Eagle Grove, Iowa 50533. 

The investors in Eagle Grove Hotel, LLC will define the official name of the hotel 

Eagle Grove Hotel, L.L.C will be owned in whole by shareholders through equitable interest bound and subjected 

by an Operating Agreement in Appendix F.  

Presently, one (1) Share Value is worth $25,000. Acquisition, transferability, dissolution, or other forms of 

liquidation by each individual shareholder or the L.L.C as an entity will follow the Operating Agreement 

enclosed within this business plan. Eagle Grove Hotel, L.L.C. shall obtain enough equitable value to commence 

the development of the hospitality facility and obtain construction, permanent and/or mezzanine financing to 

commence the development. Initially, interested investors shall sign a Confidential Letter of Intent to Purchase 

Shares to demonstrate their willingness to proceed with the transfer of shares for the defined value when the 

project commences and after debt financing has been secured to secure that the project will come to fruition. 

Upon notice of an official transfer date, Eagle Grove Hotel, L.L.C. shall provide the financial information where 

those that have signed the Confidential Letter of Intent to Purchase Shares can officially transfer funds into a 

financial institution of the L.L.Cõs choosing in exchange for Shares and their name/entity added to the official 

shareholder list as defined within the Operating Agreement.   

Upon official vote by authorized shareholders in the Eagle Grove Hotel, L.L.C., the legal status and incorporation 

may be altered as approved and allowed under current law of the State of Iowa. Upon official vote by 

authorized shareholders in the Eagle Grove Hotel, L.L.C., the Operating Agreement may be altered as allowed 

under the current Operating Agreement of the limited liability corporation. 

Location 

The physical address may change due to the redevelopment of approximately 2.72 acres where access points 

from Highway 17 could be altered; however, the current address before the project officially commences is 

717 S. Commercial in Eagle Grove. Please see Appendix A. 

 Zoning Classification: B-1 Commercial 

Hotels and motels, provided that they have frontage and access on major traffic arteries. 

 Tax Classification:  

Primary use of the property will be Commercial. 
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 Traffic Flow 

This location is adjacent to a high-travelled thoroughfare, Iowa Highway 17; where the following average 

traffic counts can be expected per day. 

 Southbound (Highway 17): 2,680 

 Northbound (Highway 17): 2,400 

 Eastbound (C54): 1,140 

 Westbound (C54): 670 

Conceptual Plan 

As more visually expressed in Appendix B, the Conceptual Plan utilized the Feasibility Study that was conducted 

to identify the demand and type of product that was missing from the current Eagle Grove market. This 

particular concept demonstrates a center-load hotel attached to a future Events Center amenity for weddings, 

reunions, job fairs or for any purpose. It was the focus that both developments would complement each other in 

a positive manner. However, both developments would be separate legal structures, separate oversight, and 

separate ownership with the understanding the General Manager will be the point-of-contact for all bookings 

and Events Center reservations so that hotel rooms may be secured for the event at a block discount. 

Please see Appendix B for more information. 

Exterior 

Currently, the plan is designed to construct a wood-frame facility using Engineered Insulation and Finish Systems 

(EIFS) and brick material that has a monoslope roof for drainage. The color scheme can change upon final 

investor approval. 

Please see Appendix B & C for more information. 

Interior 

This facility will be a 32-room full-service hospitality facility equipped with free Wi-Fi connectivity, offering a 

complimentary breakfast in the morning and a wine/beer selection in the evening, a small, but accessible 

convenience store, an elevator, a fitness center and a diverse room selection for different guests. 

This facility will accommodate the following types of accommodations at different price levels: 

o Suites 

o 2 Queen Standard 

o Standard 

Please see Appendix C for more information. 
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Permits/Licenses/Certifications 

Eagle Grove Hotel, LLC will need to apply for a Building Permit through the City of Eagle Grove to construct 

the facility. In addition, a water and sewer connection permit, driveway permit, a parking permit, and 

potentially a sidewalk permit will need to be submitted for approval. The City of Eagle Grove does not collect 

Impact Fees for this type of development. The project, in scope, does not require a Storm Water Pollution 

Prevention Plan (SWPPP) at this time. However, if the scope of the project dramatically increases this may be 

altered as required by current law. Currently, the project will follow all Statewide Urban Design and 

Specifications (SUDAS) standards. 

The next steps for Eagle Grove Hotel, LLC would be to file for an Employer Identification Number (EIN) with the 

Internal Revenue Service. An EIN is also known as a Federal Tax Identification Number and is used to identify 

a business entity. This process can be completed with ease and requires a valid Taxpayer Identification Number 

(Example: SSN). In addition, Eagle Grove Hotel, LLC will also need to file an Iowa Business Tax Permit to collect 

and remit Sales Tax in the State of Iowa. This will allow Eagle Grove Hotel, LLC to receive a Business eFile 

Number (BEN) through the Iowa Department of Revenue to file sales tax returns and quarterly hotel/motel tax 

reports.  

Eagle Grove Hotel, LLC would need to file a Hotel License Application with the Iowa Department of Inspections 

and Appeals. This recognizes a valid hospitality facility within the State of Iowa. In order to sell alcoholic wine 

and beer for on premise consumption, including room service, Eagle Grove Hotel, LLC will also need to file a 

Class B Liquor License through the State of Iowa Alcoholic Beverages Division. This requires dram shop protection 

insurance, which will be talked about in the Insurance section of this business plan.  

Insurance 

During construction, Eagle Grove Hotel, LLC will have Builderõs Risk, Liability, Business Interruption and other 

forms of sufficient insurance coverage to protect against unexpected externalities that may arise as the project 

commences. Insurance during construction will be defined by Eagle Grove Hotel, LLC investors. 

During operation, Eagle Grove Hotel, LLC will hold Liability, Workmanõs Compensation, Business Interruption, 

and other forms of sufficient insurance coverage for protection. Insurance during operation will be defined by 

Eagle Grove Hotel, LLC investors. 

Dram Shop Protection is a precondition to holding and maintaining an Iowa liquor license. Eagle Grove Hotel, 

LLC will maintain Dram Shop Protection throughout the entirety of holding an Iowa liquor license for beer/wine 

sales and consumption on premise. 
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M A N A G E M E N T 

Currently, Eagle Grove Hotel, LLC is anticipated to be run as an independent hospitality facility and not under 

any franchise arrangement. The theory is that Eagle Grove is a destination. Guests will be coming for 

employment purposes, weddings, class reunions, family reunions, etc. In other words, guests will be arriving to 

the community for a purpose ð a reason. Therefore, if there is a quality, affordable accommodation there is an 

incentive to book at our location over those approximately 15 minutes away. This requires the hiring of a 

General Manager with hospitality industry experience that can utilize exceptional marketing strategies to inform 

guests about the options that this facility offers. Currently, Eagle Grove Hotel, LLC is discussing with an 

experienced hospitality management firm that owns and operates hotels under various franchises and other 

management contracts. If Eagle Grove Hotel, LLC investors feel the firm and the contract warrant a third-party 

management firm then this can definitely be an option to pursue and achieve. 

Eagle Grove Hotel, LLC will utilize a third-party software reservation system that can be used on international 

platforms, such as: Expedia, Travelocity, Hotels.com, Kayak, etc. Eagle Grove Hotel, LLC shall also build a 

comprehensive website with the ability to reserve online, directly at a reduced cost. 

Pre-Opening Services 

Eagle Grove Hotel, LLC is currently discussing with the same, above hospitality firm for a service proposal for 

Pre-Opening Services to develop a management system, train a fully-functioning team and develop an HR 

policy, evaluate all product offerings, and also develop a plan for maximizing market potential and 

profitability. If Eagle Grove Hotel, LLC investors feel the firm and the contract warrant a third-party firm to 

offer Pre-Opening Services then this can definitely be an option to pursue. 

Hours of Operation 

This facility will operate 24/7. It is the goal of Eagle Grove Hotel, LLC to staff the facility with a General 

Manager operating Monday ð Friday throughout normal business hours and then have a staff member 

authorized to transact, book, or conduct business at all other hours to satisfy the needs of our guests. 

Products and Services 

This hospitality venture is anticipated to offer a new product in the Eagle Grove community that would be 

considered a mid-market accommodation in the hospitality industry. The rooms as depicted above: Suite, 2 

Queen Standard and a Standard room offer different sleeping arrangements, but all at an affordable price. 

The Average Daily Rate, which is computed as the average rental income per paid occupied room in a given 

time period or is a measure of the average rate paid for rooms sold, calculated by dividing room revenue by 

rooms sold, would be $70.00. 

Eagle Grove Hotel, LLC believes that each room will be higher per given night outside of any discounts, deals, 

or other forms of room rate deductions. As required by law, two (2) ADA-compliant Suites will be provided. 

There will be no ADA-compliant 2-Queen Standard or Standards rooms available within the property. The 

Eagle Grove Hotel, LLC may implement more Suites that fall under ADA regulation. 
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F I N A N C I A L  M A N A G E M E N T 

The finances for Eagle Grove Hotel, LLC will be overseen by the investor group with the General Manager 

being in charge of the day-to-day operations. Eagle Grove Hotel, LLC shall set the budget for the fiscal year 

and modify as needed based on the recommendation from key personnel. The General Manager will be 

required to collect, draft, and remit weekly, monthly, quarterly, and year-end information as required by the 

investor group and the Certified Public Accountant (CPA) firm hired to audit, collect, and/or file monthly, 

quarterly, and/or annual returns as required by current and future law for Eagle Grove Hotel, LLC. 

The CPA accounting firm will be hired by Eagle Grove Hotel, LLC based on a decision of the investor group. 

 
 
D E M A N D 

Based on current large employer demand, Eagle Grove Hotel, LLC believes the following to be an estimated 

depiction of the current demand: 

o One local employer used over 300 rooms in one year. 

o One local employer just needs a Corporate Account, but cannot guarantee usage. 

o One local employer needs a hotel with a CLC-credential for their employees. 

o Another large employer will use about 2 rooms per night for customers, suppliers, and employees. 

Couple these numbers with class reunions, family reunions, weddings, and other fun family events that happen 

throughout the year ð the demand is there! 

 
 
M A R K E T I N G 

There will be many forms of advertisement used to reach the intended target market.  The power of a website 

is critical. When employees or individuals are looking to make a trip to Eagle Grove they will most likely to go 

Google.com or to perform a search to reserve a room online when they are preparing their travel plans. Having 

a reservation system online and having a presence online will assist in that process. Using social media will also 

contribute to informing people of our presence. Our initial target market will be as follows: 

o Local employers bringing in customers/suppliers/work associates, etc. 

o Existing residents so that they can spread word-of-mouth ads to individuals that are coming to visit. 

o Previous residents of Eagle Grove that may be looking to visit the community again. 

o Event specific marketing opportunities, such as: Summerfest, Wright County Fair, etc. 
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Competition/Pricing 

*Based on Hotels.com December 27, 2017 pricing* 

Hotel Distance Price/Night 

Sandman ð Eagle Grove 3 Minutes $50.00 

Boulders ð Clarion 17 Minutes $94.00 
Clarion Hometown ð Clarion 17 Minutes $62.00 

Americ Inn ð Humboldt 27 Minutes $110.00 
Super 8 ð Humboldt 27 Minutes $65.00 

Americ Inn ð Webster City 24 Minutes $83.00 
Super 8 ð Webster City 24 Minutes $75.00 
Cobblestone Inn & Suites ð Fort Dodge 27 Minutes $82.00 

Country Inn & Suites ð Fort Dodge 28 Minutes $82.00 
Holiday Inn & Express ð Fort Dodge 29 Minutes $120.00 
Sleep Inn ð Fort Dodge 37 Minutes $85.00 
Average ~24 Minutes $82.55 

Based on our competition, we feel that our proforma and average daily rate are in line with pricing against 

the competition across the region. As prices fluctuate, it is important that we understand our competition and 

how we price against them. The General Manager will be required to understand this and provide ways to 

entice guests to stay in our hotel over commuting from an average of 24 minutes away. 

 
 
A M E N I T I E S 

Greenwood Park is adjacent to the Wright County Fairgrounds. One of the most used parks in the county is 

located on a 31-acre campus in east Eagle Grove. It houses the newer Family Aquatic Center, the 

skateboard park, four softball/baseball diamonds, the Wright County Fairgrounds, two basketball hoops, 

playground equipment, grills, restrooms, shelters, and camping facilities. 

The Wellness Center believes fitness is not a hobby, but a way of life. The Wellness Center was founded to be 

the second home for all of its customers. Whether you exercise every day, never stepped into a gym before, 

or need therapy - The Wellness Center can help shape the new you. 

Thinking about a history lesson? Eagle Groveõs Carnegie Library is the home of the Eagle Grove 

Historical Museum. Built in 1903, the museum is on the National Register of Historic Places. The Museum is ready 

for visitors to enjoy. 

The Three Rivers Trail, just northwest of Eagle Grove, travels along the West Fork of the Des Moines River. The 

historic trail offers visitors miles of uninterrupted woodlands, marshes, river valleys and open prairies. The trail 

is 33 miles long. Three Rivers Trail can be used for hiking, nature viewing, biking, cross-country skiing, and 

snowmobiling. 
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The annual Wright County Fair in Eagle Grove, just east of Greenwood Park. Provides fun for all types of 

fairgoers, but other times during the summer they are open for booking. Consider renting spaces for family 

reunions, class reunions, and other opportunities! 

Aside from parks, museums, and fitness opportunities, the City of Eagle Grove provides multiple eating 

establishments that can accommodate many cravings.  

o Nine & Dine Restaurant at the Eagle Grove Golf Course 

o Family Table 

o B&S Crossing 

o Rails Bar & Grill 

o El Taco Riendo 

o Samõs Chinese Kitchen 

o Twiin Shoppe 

o Subway 

o Smoke Shop 

o Le Wrightõs Deli 

o The Farm 

o Jalapeno Bar and Grill 

 

Throughout the year, the Eagle Grove Chamber puts on many valuable events and programs that brings in 

visitors from all around. Outside of the Wright County Fair, Summerfest is a multi-day extravaganza that hosts 

a movie in the park for children, fun and games for all ages, adult tournament games, and an evening band. 
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F I N A N C I A L S 

Total Product Costs 

 

313,109.00$    

Raw Land 175,000.00$    

Permit & Community 5,609.00$        

B.E.N -$                  

Building Permit 2,475.00$          

Sidewalk Permit -$                  

Sewer/Water Tapping/Inspection Fees 200.00$             

Hotel License Application Fee 54.00$               

Class B Liquor License 2,880.00$          

Site Preparation 132,500.00$    

Sewer 10,000.00$         

Water 5,000.00$          

Electric Completed

Tree Removal 5,000.00$          

Grading & Fill 20,625.00$         

Storm Sewer 50,075.00$         

Sidewalk 10,000.00$         

Mobilization and Protection 31,800.00$         

Building and Site 

Construction 2,195,000.00$ 

Architectural/Structural/Civil/Construction 1,780,000.00$    

FFE 415,000.00$       

Indirect Costs 209,000.00$    

Conceptual Planning Completed

Appraisal Completed

Survey/Geo Tech Completed

Feasibility Study Completed

Pre-Opening Services 26,000.00$         

Legal & Accounting Fees 5,000.00$          

Construction Period Interest / Loan Fees / Closing 13,000.00$         

Insurance & Taxes During Construction 15,000.00$         

Working Capital 150,000.00$       

2,717,109.00$ 

   Cost / Room 84,909.66$      

Total Project Development Costs

Development Costs

Eagle Grove, IA

Eagle Grove Hotel, LLC

Land (with Site 

Improvements & 

Community Fees)
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Proposed Capital Stack 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Equity 917,109.00$       34%

Low-Interest Loans 0%

Bank Financing 1,300,000.00$    48%

Tax Increment Financing 500,000.00$       18%

Total Funds Available 2,717,109.00$ 100.00%

Eagle Grove Hotel, LLC
Source of Funds
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10-Year Pro Forma 
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10-Year Cash Flow Analysis 
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Breakeven Analysis 

Breakeven Rates (assuming expenses are fixed)  
      Occupancy Rate (@ $100.00 ADR) 41.63% 

      Average Daily Rate (@ 55% Occupancy Rate) $75.69  
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A P P E N D I X  A :  P R O P O S E D S I T E  M A P 
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A P P E N D I X  B : P R O P O S E D C O N C E P T U A L  P L A N 
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A P P E N D I X  C:  P R O P O S E D F L O O R  P L A N S  
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A P P E N D I X  D:  C E R T I F I C A T E  O F  O R GA N I Z A T I O N  
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A P P E N D I X  E:  C O N F I D E N T I A L  I N T E NT  T O  I N V E ST 

INTENT TO INVEST  

 

_______ __, 2019 

 

Eagle Grove Hotel, LLC 

c/o Eisentrager Law Office 

P.O. Box 346 

Eagle Grove, IA 50533 

 

Dear Eagle Grove Hotel, LLC: 

As our understanding of the proposed hospitality facility being developed and operated by Eagle Grove Hotel, 

LLC (the òCompanyó) has increased, so has our enthusiasm about this investmentõs future. We are excited 

about participating with the Organizers and other Members of the Company to invest, financially and 

throughout time, to increase value for the shareholders. We feel that a financial investment by the undersigned 

combined with our contribution to the Companyõs strategic direction and management, will significantly 

enable the Company to take full advantage of the opportunities for creating value. 

1. The undersigned is pleased to submit the following non-binding indication of interest to propose 

to acquire $__,_____ worth of membership shares in Eagle Grove Hotel, LLC with the expressed intent of 

assisting the Company in improving the operation and value of the Company. 

2. Consummation of this proposal will be subject to the undersignedõs completion of, and satisfaction 

with, a customary business, financial and legal due diligence review of the Company and proposed 

management and operations. 

3. Accordingly, the Company hereby grants the undersigned the right to purchase the above-described 

shares of the Company until such time as all the outstanding share capital has been acquired through execution 

of definitive written agreements (òAgreement to Purchase Sharesó). There are a limited number of shares that 

will be available for investors to purchase.  Once we have an agreement for the purchase of all membership 

shares, even if you have signed this intent to invest, you will no longer be allowed to purchase any membership 

shares.  

4. This letter represents only a preliminary indication of interest and does not constitute a contract, 

commitment, undertaking or other binding obligation or limitation on the part of any person. In addition it 

does not constitute a binding and enforceable obligation of the Company or the undersigned. Except as 

specifically provided in the immediately preceding sentence, this letter does not constitute an offer or proposal 

capable of acceptance. Any obligation of the undersigned or its affiliates with respect to an investment in the 

Company will be only as set forth in a definitive written agreement (òAgreement to Purchase Sharesó) 

executed by the undersigned. This letter and the matters set forth herein are confidential and may not be 



  

Page 24 

disclosed to any third party without the written consent of the undersigned. This preliminary indication expires 

the earlier of (i) the signing of any Agreement to Purchase or memorandum of understanding, or (ii) December 

31, 2018. 

The following can be contacted for any additional information or in case it is necessary to clarify this letter: 

Name:_____________________]  

Phone:(___-___-____) 

Email:____________________ 

 

Sincerely, 

Undersigned 

By: __________________________ 

Printed Name: _________________________ 

Phone: (___-___-____) 

 

Agreed and Accepted as of the date first written above: 

Eagle Grove Hotel, LLC 

By: ____________________________ 

Title: ___________________________ 
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A P P E N D I X  F:  O P E R A T I N G  A G R E E M E NT 

OPERATING AGREEMENT BY THE MEMBERS OF  

EAGLE GROVE HOTEL , L.L.C.  

 

ARTICLE I  

ORGANIZATION OF THE COMPANY  

 

1.01. Formation. The parties to this Agreement have agreed to the formation and are Members EAGLE GROVE 

HOTEL,  L.L.C. , a limited liability company organized under the provisions of the Iowa Revised Uniform Limited 

Liability Company Act (the ñCompanyò). A certificate of organization has been filed with the Iowa Secretary of 

State. The Managers may take such further actions as they deem necessary to permit the Company to conduct 

business as a limited liability company in any other jurisdiction. 

 

1.02. Principal Office. The principal office of the Company shall be at 109 S. Commercial, Eagle Grove, IA 50533, 

or such place as may be designated from time to time by the Managers. The Managers may establish additional 

places of business for the Company. 

 

1.03. Business Purpose  of the Company.  

 

(a)The purpose of the Company shall be: (i) to acquire, own, develop, hold for investment, operate, manage, 

maintain, lease, finance, refinance, pledge, sell, exchange, or otherwise dispose of or deal with the Property; and 

(ii) to engage in such other activities as are necessary, appropriate, customary, convenient, or incidental to the 

foregoing purpose. The Company shall not engage in any other business or activity without the unanimous written 

consent of all Members. The authority granted to the Managers shall be limited to actions necessary, convenient 

or related to this purpose. 

 

(b)The Company shall have all the powers and rights necessary or convenient to carry out the purposes for which 

it is formed, including the powers granted by the Act. 

 

ARTICLE II  

  MEMBERS 

 

2.01. Initial Members. The names and addresses of the Members, their Capital Contribution, and their share of the 

Net Profits and Net Losses of the Company shall be set forth on the Members Schedule attached hereto as Schedule 

A (the ñMembers Scheduleò): 

 

The Managers shall maintain and update the Members Schedule upon the issuance or transfer of any Membership 

Interests to any new or existing Member in accordance with this Agreement. 

 

2.02. Additional Members. 

 

(a) A person other than a Transferee shall become a Member of the Company upon: (i) the unanimous consent of 

the Members; (ii) payment of the agreed upon Capital Contribution to the Company by the person; and (iii) the 

person signing an addendum to this Agreement agreeing to be bound to its terms. 

 

(b) A Transferee becomes a Member upon the: (i) unanimous consent of the Members other than the transferor-

Member and (ii) the Transferee signing an addendum to this Agreement agreeing to be bound to its terms. 
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(c) A Member who has transferred his or her entire Transferable Interest ceases to be a Member once the Transferees 

of his or her entire Transferable Interest become Members. 

 

(d) Changes to the names and addresses of the Members and the names and addresses of new Members shall be 

identified by an addendum to this Operating Agreement. 

 

(e) A person shall become a Member if, within ninety (90) consecutive days after the Company ceases to have any 

Members and all of the following occur: 

 

(1) The last person to have been a Member, or the legal representative of that person, designates a person to become 

a Member; and 

 

(2) The designated person consents to become a Member. 

 

2.03. Liability for Required Contributions. A Member is liable to the Company for his or her Capital Contribution. 

In addition, any Member who fails to make a required Capital Contribution may have his or her Transferable Interest 

forfeited and he or she may be expelled as a Member of the Company pursuant to Section 7.04. 

A personôs obligation to make a contribution to the Company is not excused by the personôs death, disability, or 

other inability to perform personally. If a person does not make a required contribution, the person or the personôs 

estate is obligated to contribute money equal to the value of the part of the contribution which has not been made, 

at the option of the Company. 

  

2.04. Additional Capital; Limitation. Other than the contributions of the Members set forth in Section 2.01 and new 

Members as provided in Section 2.02, no Member shall be required to make any additional contributions to the 

capital of the Company nor be obligated to restore any negative Capital Account as defined in Section 4.01. No 

Member shall have any liability to the Company, to the other Members, or to the creditors of the Company on 

account of any deficit balance in such Memberôs Capital Account except to the extent such deficit arises from the 

failure of the Member to contribute the full amount of his or her Capital Contribution which he or she was obligated 

to contribute. No Member shall be entitled to interest on any Capital Contribution or on such Memberôs Capital 

Account. 

 

2.05. Member Authority Limited. A Member is not an agent of the Company solely by reason of being a Member. 

Unless expressly authorized to do so by the Managers, no Member shall have any power or authority to bind the 

Company in any way or to render it financially liable for any purpose. 

 

2.06. Liability of Members. The debts, obligations, or other liabilities of the Company, whether arising in contract, 

tort, or otherwise, belong solely to the Company and do not become the debts, obligations, or liabilities of a Member 

solely by reason of the Member acting as a Member. 

 

2.07  Units.  Ownership in the Company shall be represented by units of ownership interest (ñUnitsò) which shall 

be issued to the initial Members and to any new or additional member.  The Units shall be issued in proportion to 

the Memberôs percentage of ownership in the Company, i.e. one Unit per one percent of ownership.  The Units may 

be represented by certificates issued by the Company.  The initial Members shall be issued Units in the Company 

as indicated on Exhibit A. 

 

ARTICLE III  

MANAGEMENT  
   

3.01. Management of the Company. The business and affairs of the Company shall be managed, operated, and controlled by or 

under the direction of the manager(s) who are identified in Schedule B (the ñManagersò). Subject to the provisions of Section 

3.05 the Managers shall have, and are hereby granted, full and complete power, authority, and discretion for, on behalf of, and 

in the name of the Company to take such actions as it may deem necessary or advisable to carry out any and all of the objectives 
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and purposes of the Company. 

  

3.02  Number, Election and Term of Managers.  

 

(a)  The number of Managers shall be fixed from time to time by the affirmative vote of Members holding at least fifty-one per 

cent (51%) of the outstanding Membership Interests, but the number of Managers shall not be less than three (3), nor more than 

five (5). The Company shall initially have three (3) Managers, who shall be: 

 

(b)  Managers shall be appointed, from time to time by the affirmative vote of Members holding a majority of the outstanding 

Membership Interests. Each Manager, including each of the initial Manager(s) named in this Agreement, shall serve for a term 

ending at the next meeting of Members called for the purpose of electing Managers, or until the Managerôs earlier death, 

resignation, or removal.   

 

(c)  The Managers shall maintain a schedule of all Managers with their respective mailing addresses (the ñManagers 

Scheduleò), and shall update the Managers Schedule upon the removal or replacement of any Manager in accordance with this 

Section 3.02 or Section 3.03. A copy of the Managers Schedule as of the execution of this Agreement is attached hereto as 

Schedule B. 

  

3.03  Removal; Resignation; Vacancies. 

  

(a)  Members holding at least fifty-one per cent (51%) of Membership Interests may remove all or a lesser number of Managers, 

with or without cause.   

 

(b)  A Manager may resign at any time by delivering his written resignation to the Company. Any such resignation shall be 

effective upon receipt thereof unless it is specified to be effective at some other time or upon the occurrence of some other 

event. The acceptance of a resignation by the other Managers shall not be necessary to make it effective. 

  

 

(c)  The resignation or removal of a Manager who is also a Member shall not constitute a withdrawal or expulsion of the 

Manager as a Member of the Company or otherwise affect the Managerôs rights as a Member. If a Manager resigns or is 

removed, a meeting of Members to elect a successor must be called promptly and held as soon as reasonably possible. 

  

3.04  Action by Managers. 

 

(a)  If there is more than one Manager serving, all decisions requiring action of the Managers or relating to the business or 

affairs of the Company shall be decided by the affirmative vote or consent of a majority of the Managers. 

 

(b)  On any matter that is to be voted on by Managers, a Manager may vote in person or by proxy, and such proxy may be 

granted in writing, by means of Electronic Transmission or as otherwise permitted by applicable law. Every proxy shall be 

revocable in the discretion of the Manager executing it unless otherwise provided in such proxy; provided, that such right to 

revocation shall not invalidate or otherwise affect actions taken under such proxy prior to such revocation. 

 

(c)  Any action of the Managers may be taken without a meeting if either: (i) a written consent of all of the Managers shall 

approve such action; provided, that prior written notice of such action is provided to all Managers at least five (5) Business 

Day before such action is taken; or (ii) a written consent constituting all of the Managers shall approve such action. Such 

consent shall have the same force and effect as a vote at a meeting and may be stated as such in any document or instrument 

filed with the Secretary of State of Iowa. Notwithstanding the foregoing, the failure to provide five daysô notice of any action 

of the Managers by written consent shall not invalidate such action if all of the Managers: (x) believes in good faith that the 

action required must be taken prior to expiration of such five-day notice period; and (y) has made a good-faith attempt to deliver 

such notice and the necessity of such action to each of the relevant Managers prior to such action being taken. 

 

(d)  General Scope of Powers and Authority.  Except for matters on which the Membersô approval is required by the Iowa 

Limited Liability Act or by this Agreement, the Manager has full power, authority, and discretion to manage and direct the 

Companyôs business, affairs and properties, including, without limitation, the specific powers referred to in Section 3.04(e) 

below. 

 

(e)  Specific Powers.  
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 (1) Subject to the limitations set forth in subsection (3) and in Section 3.05 below, the Manager is authorized on 

the Companyôs behalf to make all decisions as to (i) the management of all or any part of the Companyôs assets and business; 

(ii) the development, sale, lease or other disposition of the Companyôs assets; (iii) the purchase or other acquisition of other 

assets of all kinds; (iv) the borrowing of money and the granting of security interests in the Companyôs assets (including loans 

from Members); (v) the prepayment, refinancing or extension of any mortgage affecting the Companyôs assets; (vi) the 

compromise or release of any of the Companyôs claims or debts; (vii) the employment or retention of Persons for the operation 

and management of the Companyôs business; and (viii) all elections available to the Company under any federal or state tax 

law or regulation. 

 

 (2) Subject to the limitations in subsection (3) and Section 3.05 below, the Manager on the Companyôs behalf 

may execute and deliver (i) all contracts, conveyances, assignments, leases, subleases, franchise agreements, licensing 

agreements, management contracts and maintenance contracts covering or affecting the Companyôs assets; (ii) all promissory 

notes, mortgages, deeds of trust, security agreements and other similar documents; (iii) all articles, certificates and reports 

pertaining to the Companyôs organization, qualification and dissolution; (iv) all tax returns and reports; and (v) all other 

instruments of any kind or character relating to the Companyôs affairs. 

 

 (3) The Manager on the Companyôs behalf may execute and deliver all contracts and all checks, drafts and other 

orders for the payment of the Companyôs funds to the extent such contracts (or series of contracts) do not obligate the Company 

in an amount in excess of Fifty Thousand Dollars and No Cents ($50,000.00) or such orders (or series of orders) do not exceed 

the amount of Fifty Thousand Dollars and No Cents ($50,000.00). 

 

 

3.05  Actions Requiring Approval of Members. The unanimous written approval of all Members shall be necessary to authorize 

any of the following acts or transactions by the Managers on behalf of the Company:  

 

(a)  Amend, modify, or waive the Articles of Organization or this Agreement; provided that the Managers may, without the 

consent of the Members, amend the Members Schedule following any new issuance, redemption, repurchase, or transfer of 

Membership Interests in accordance with this Agreement; 

 

(b)  Issue additional Membership Interests or admit additional Members to the Company, except as otherwise permitted by this 

Agreement; 

 

(c)  Incur any indebtedness, pledge or grant liens on the Property or any other assets or guarantee, assume, endorse, or otherwise 

become responsible for the obligations of any other person in excess of $25,000.00 in a single transaction or series of related 

transactions, or in excess of $25,000.00 in the aggregate at any time outstanding, except as otherwise outlined in a budget pre-

approved by the Members; 

 

(d)  Make any loan, advance, or capital contribution to any person in excess of $25,000 except as otherwise outlined in a budget 

pre-approved by the Members; 

 

(e)  Appoint or remove the Companyôs auditors or make any changes in the accounting methods or policies of the Company 

(other than as required by GAAP); 

 

(f)  Incur any capital expenditures in an amount in excess of $25,000 except as otherwise outlined in a budget pre-approved by 

the Members; 

 

(g)  Enter into or effect any transaction or series of related transactions involving the purchase, lease, license, exchange, or 

other acquisition (including by merger, consolidation, acquisition of stock, or acquisition of assets) by the Company of any 

assets and/or equity interests of any person, other than in the ordinary course of business consistent with past practice; 

 

(h)  Enter into or effect any transaction or series of related transactions involving the sale, lease, license, exchange, or other 

disposition (including by merger, consolidation, sale of stock or sale of assets) by the Company of all or substantially all of the 

Companyôs assets, which is to occur as part of a single transaction or plan, other than sales of inventory in the ordinary course 

of business consistent with past practice; 

 

(i)  Establish a subsidiary or enter into any joint venture or similar business arrangement; 
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(j)  Settle any lawsuit, action, dispute or other proceeding or otherwise assume any liability with a value in excess of $25,000 

or agree to the provision of any equitable relief by the Company; 

 

(k)  Initiate or consummate an initial public offering or make a public offering and sale of the Membership Interests or any 

other securities; 

 

(l)  Make any investments in any other person in excess of $25,000, except as otherwise outlined in a budget pre-approved by 

the Members; 

 

(m)  Adopt any annual budget, as described in Section 3.06; or 

  

 

(n)  Merge, consolidate, dissolve, wind-up, or liquidate the Company or initiate a bankruptcy proceeding involving the 

Company. 

 

3.06  Budgets.  Not later than thirty (30) days before the end of each fiscal year, the Managers must furnish to the Members for 

their approval in accordance with Section 3.05, an annual operating budget for the Company, in detail for the upcoming fiscal 

year, including capital and operating expense budgets, cash flow projections, covenant compliance calculations of all 

outstanding and projected indebtedness, and profit and loss projections, all itemized in reasonable detail (the ñAnnual 

Budgetò). If the Annual Budget has not been approved by the beginning of the next fiscal year, the Managers shall operate the 

Company on the basis of the Annual Budget for the prior fiscal year until a new Annual Budget has been adopted. The Managers 

shall amend the budgets when changes occur and otherwise as they determine appropriate or necessary, provided such changes 

do not increase the approved Annual Budget by more than $25,000; provided, however, that where emergency action is 

necessary to prevent imminent risk to health and safety, imminent property damage or imminent imposition of criminal or civil 

sanctions against the Company or any Member, the Managers may make, or cause to be made, expenditures not contemplated 

by the Annual Budget if: (a) any expenditure made without approval is, in the Managersô good faith judgment, reasonable 

under the circumstances, and (b) the Managers endeavor diligently and in good faith: (i) to immediately notify the Members of 

any such emergency; and (ii) obtain verbal approval for any required expenditure (òEmergency Expenseò). The Managers 

shall provide a copy of the budgets and each amendment thereto or modification thereof to each Member. 

 

3.07  Compensation and Reimbursement of Managers; No Employment. 

 

(a)  The Managers shall not be compensated for their services as Managers, but the Company shall reimburse the Managers for 

all ordinary, necessary, and direct expenses incurred by the Managers in performance of their duties as Managers. All 

reimbursements for expenses shall be reasonable in amount in the aggregate for any Fiscal Year. Nothing contained in this 

Section 3.07 shall be construed to preclude any Manager from serving the Company in any other capacity and receiving 

reasonable compensation for such services. 

 

(b)  This Agreement does not, and is not intended to, confer upon any Manager any rights with respect to continued employment 

by the Company, and nothing herein should be construed to have created any employment agreement with any Manager. 

  

3.08. Officers. The Managers may appoint themselves or other individuals (whether or not employees or Members 

of the Company) as officers of the Company, which may include, but shall not be limited to, any one or more of the 

following: (1) a President; (2) one or more Vice Presidents; (3) a Secretary; and (4) a Treasurer. 

 

The Managers may delegate their day-to-day management responsibilities to any such officers, as determined by 

the Managers from time to time, and such officers shall have the authority to contract for, negotiate on behalf of 

and otherwise represent the interests of the Company as so authorized by the Managers. Unless the Managers decide 

otherwise, if the title is one commonly used for officers of a business corporation formed under the Iowa Business 

Corporation Act, the assignment of such title shall constitute the delegation to such individual of the authority and 

duties that are normally associated with that office and that are set forth in the contract or resolution appointing 

such officer or officers, subject, however, to any specific delegation of authority and duties or specific restriction 

on the authority and duties as may be made under or set forth in any such contract or resolution. In all events, the 

officers shall be subject to the direction and control of the Managers. Such delegation by the Managers shall not 
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cause any Manager to cease to be a Member or Manager of the Company. 

 

If the Managers determine to appoint one or more officers for the Company, each such officer shall hold office until 

his or her death, resignation, or removal. 

  

An officer may resign at any time by delivering notice to the Managers. A resignation is effective when the notice 

is delivered unless the notice specifies a later effective date. 

  

Any officer may be removed by the Managers at any time, with or without cause, but such right of removal shall 

be without prejudice to and subject to the contract rights, if any, of the person so removed. 

  

3.09. Fiduciary Duties. The Managers and officers owe to the Company and the Members the fiduciary duties of 

loyalty and care stated in subsections (a) and (b). 

 

(a) The duty of loyalty of a Manager or officer includes all of the following duties: 

 

(1) To account to the Company and to hold as trustee for it any property, profit, or benefit derived by the Manager 

or officer regarding any of the following: 

 

(A) In the conduct or winding up of the Companyôs activities; 

(B) From a use of the Companyôs property; and 

(C) From the appropriation of a Company opportunity. 

 

(2) To refrain from dealing with the Company in the conduct or winding up of the Companyôs activities as or on 

behalf of a person having an interest adverse to the Company. 

 

(3) To refrain from competing with the Company in the conduct of the Companyôs activities before the dissolution 

of the Company. 

 

(b) Subject to the business judgment rule as stated in subsection (e), the duty of care of a Manager or officer in the 

conduct and winding up of the Companyôs activities is to act with the care that a person in a like position would 

reasonably exercise under similar circumstances and in a manner the Manager reasonably believes to be in the best 

interests of the Company. 

 

(c) A Manager or officer shall discharge his or her duties under this Agreement and exercise any rights consistently 

with the contractual obligation of good faith and fair dealing. 

 

(d) All of the Members may authorize or ratify, after full disclosure of all material facts, a specific act or transaction 

that otherwise would violate the duty of loyalty. 

 

(e) A Manager or officer satisfies the duty of care in subsection (b) if all of the following apply: 

 

(1) The Manager or officer is not interested in the subject matter of the business judgment; 

(2) The Manager or officer is informed with respect to the subject of the business judgment to the extent the Manager 

or officer reasonably believes to be appropriate in the circumstances; and 

(3) The Manager or officer has a rational basis for believing that the business judgment is in the best interests of the 

Company. 

 

(f) A Member does not have any fiduciary duty to the Company or to any other Member solely by reason of being 

a Member. 
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3.10. Managers and Officers Have No Exclusive Duty to Company. So long as he or she does not violate 3.09(a) 

above, neither a Manager nor an officer, solely by reason of being a Manager or officer, shall be required to manage 

the Company as his or her sole and exclusive function, and a Manager or officer may have other business interests 

and may engage in other activities in addition to those relating to the Company. Neither the Company nor any 

Member shall have any right, by virtue of this Agreement, to share or participate in such other investments or 

activities of any Manager or officer or to the income or proceeds derived therefrom. 

 

3.11. Statements of Authority. The Managers are authorized on behalf of the Company to deliver to the Iowa 

Secretary of State for filing a statement of authority. The statement may provide with respect to any Manager or 

officer, the authority, or limitations on the authority, of all persons holding the position to do any of the following: 

 

(a) Execute an instrument transferring real property held in the name of the Company; and 

(b) Enter into other transactions on behalf of, or otherwise act for or bind, the Company. 

 

3.12. Use of Professionals. In exercising their powers, the Managers may rely upon and shall be protected in acting 

or refraining from acting upon any resolution, certificate, statement, instrument, opinion, report, or document 

believed by them to be genuine and to have been signed or prepared by another Manager, Member, officer or 

employee of the Company, or by any other person (including legal counsel, accountants, and other experts), as to 

matters for which the Managers reasonably believe such person is a competent and reliable source for the 

information. Reliance on any opinion of an independent counsel, accountant or expert whom the Managers 

reasonably believe is a competent and reliable source for the information shall be full and complete authorization 

and protection in respect of any action taken or suffered or omitted by the Managers in good faith and in accordance 

with such opinion. 

 

3.13. Meeting of Managers. 

 

(a) Quorum. A quorum for a meeting of Managers shall consist of a majority of the number of Managers. 

 

(b) Regular Meetings. Regular meetings of the Managers shall be held at such place and at such times as the 

Managers may, from time to time, decide. No notice shall be required for any regular meeting of the Managers. 

 

(c) Special Meetings. Special meetings of the Managers, for any purpose, may be called from time to time by the 

Managers or by a majority vote of the Members. Written notice indicating the date, time, place, and purpose of any 

special meeting shall be delivered to each Member and Manager not less than two (2) days before the date of the 

meeting. 

 

(d) Place of Meetings. The Managers may designate any place as the place of any Manager meeting. If the Managers 

do not designate the place for any Manager meeting, such Manager meeting shall be held at the Companyôs principal 

office. 

 

(e) Meeting of All Managers. Subject to subsection (f), if every Manager is present at any meeting, even without 

notice, the meeting shall be valid and Managers may take any lawful action at such meeting. 

 

(f) Waiver. 

 

(1) A Manager may waive any notice required by this Agreement before or after the date and time stated in the 

notice. The waiver must be in writing, be signed by the Manager entitled to the notice, and be delivered to the other 

Managers. 

 

(2) A Managerôs attendance at a meeting: (A) waives objection to lack of notice or defective notice of the meeting, 

unless the Manager at the beginning of the meeting or promptly upon the Managerôs arrival objects to holding the 
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meeting or transacting business at the meeting, and (B) waives objection to consideration of a particular matter at 

the meeting that is not within the purpose or purposes described in the meeting notice, unless the Manager objects 

to considering the matter when it is presented. 

 

(g) Action by Managers Without a Meeting. Any action required or permitted to be taken at a Manager meeting 

may be taken without a meeting and without notice if the action is taken by all Managers and if each Manager signs 

a written consent describing the action to be taken and files such consent with the Company records. Action taken 

under this subsection shall be effective when all Managers entitled to vote have signed the consent, unless the 

consent specifies a different effective date. 

 

(h) Participation By Other Means. Managers may participate in any Manager meeting by any means of 

communication that allows all Managers participating therein to simultaneously hear each other. Participating in 

such a meeting shall constitute attendance at such meeting. 

 

3.14. Liability Limitation and Indemnification of the Managers and Officers. 

 

(a) A Manager or officer shall not be personally liable to the Company or the Members for money damages for any 

action taken, or any failure to take any action, except liability for any of the following: 

 

(1) A breach of the duty of loyalty; 

(2) A financial benefit received by the Manager or officer to which the Manager or officer is not entitled; 

(3) An improper distribution under Section 4.05(b) of this Agreement; 

(4) Intentional infliction of harm on the Company or a Member; or 

(5) An intentional violation of criminal law. 

 

(b) Any Manager or officer shall be defended, indemnified, and held harmless by the Company from and against 

any and all losses, claims, damages, liabilities, settlements and other amounts arising from any and all claims 

(including reasonable legal fees and expenses), demands, actions, suits or proceedings (civil, criminal, 

administrative or investigative), in which he or she may be involved, as a party or otherwise, by reason of his or her 

management of the Company, whether or not he or she continues to be Manager or officer at the time any such 

liability or expense is paid or incurred; provided that neither the Manager nor the officer shall be entitled to the 

foregoing indemnification if a court of competent jurisdiction determined that such losses, claims, damages, 

liabilities, expenses, or such other amounts resulted primarily from either his or her (1) gross negligence or willful 

misconduct or (2) a breach of his or her fiduciary duties set forth in § 3.09 of this Agreement. The termination of a 

proceeding by judgment, order, settlement or conviction upon a plea of nolo contendere, or its equivalent, shall not, 

of itself, create any presumption that such losses, claims, damages, liabilities, expenses, or such other amounts 

resulted primarily from the gross negligence or willful misconduct of the Manager or officer, or that the conduct 

giving rise to such liability was not in the best interest of the Company. The Company shall indemnify any Manager 

or officer who was or is a party or is threatened to be made a party to any threatened, pending or completed action, 

suit or proceeding by or in the right of the Company to procure a judgment in its favor by reason of the fact that 

such Manager or officer is or was an agent of the Company, against any losses, claims, damages, liabilities, 

settlements, expenses, legal fees or any other amounts incurred by such Manager or officer in connection with the 

defense or settlement of such action; provided that the Manager or officer shall not be entitled to the foregoing 

indemnification if a court of competent jurisdiction shall have determined that any such losses, claims, damages, 

liabilities, expenses or such other amounts resulted primarily from (1) the gross negligence or willful misconduct 

or (2) a breach of his or her fiduciary duties set forth in § 3.09 of this Agreement. The Company shall advance a 

Manager or officer any expenses (including, without limitation, reasonable legal fees and expenses) incurred as a 

result of any claim, demand, action, suit or proceeding referred to in this paragraph (b) provided that (1) the legal 

action, suit, etc. relates to the performance of duties or services by the Manager or officer on behalf of the Company; 

and (2) the Manager or officer gives a full recourse promissory note to the Company for the amounts of such 

advances payable in the event that the Manager or officer is determined to be not entitled to indemnification under 
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this Agreement. 

 

(c) The indemnification provided by paragraph (b) of this Section 3.14 shall not be deemed to be exclusive of any 

other rights to which the Managers or officers may be entitled under any agreement, as a matter of law, in equity or 

otherwise, and shall continue as to the Managers or officers who have ceased to have an official capacity and shall 

inure to the benefit of the heirs, personal administrators, executors, successors and assigns of the Managers or 

officers. 

 

(d) Any indemnification pursuant to this section will be payable only from the assets of the Company. 

 

(e) The Company may purchase and maintain insurance on behalf of a Member or Manager against liability asserted 

against or incurred by the Member or Manager in that capacity or arising from that status. 

 

ARTICLE IV  

ALLOCATIONS AND DISTRIBUTIONS  

 

4.01. Capital Accounts. 

 

(a) A capital account (a ñCapital Accountò) shall be established for each Member. Each Capital Account will be 

increased by: (i) the amount of money contributed by such Member to the Company; (ii) the Gross Asset Value of 

property contributed by such Member to the Company (net of liabilities secured by such contributed property that 

the Company is considered to assume or take subject to under Section 752 of the Code); and (iii) the Net Profits 

allocated to the Member. Each Capital Account will be decreased by: (i) the amount of money or, to the extent 

permissible under Treasury Regulations § 1.704-1(b)(2)(iv)(e)(2), notes distributed to such Member by the 

Company; (ii) the Gross Asset Value of property distributed to such Member by the Company (net of liabilities 

secured by such distributed property that such Member is considered to assume or take subject to under § 752 of 

the Code); and (iii) the amount of Net Losses allocated to such Member. 

 

(b) In the event a Member transfers a Transferable Interest, the Capital Account associated with such transfer shall 

become the Capital Account of the Transferee to the extent it relates to the Transferable Interest. 

 

(c) The manner in which Capital Accounts are to be maintained pursuant to this Section 4.01 is intended, and shall 

be construed, so as to comply with the requirements of § 704(b) of the Code and the Treasury Regulations, and in 

the event there exists any inconsistency, the Code and the Treasury Regulations shall control. 

 

4.02. Allocation of Net Profits and Net Losses. Except as provided in Section 4.03, the Net Profits and Net Losses 

of the Company for each Fiscal Year shall be allocated among the Members in accordance with Section 2.01 of this 

Agreement and among new Members as provided in relevant addendum to this Agreement. 

 

4.03. Regulatory Allocations. The Capital Accounts of the Members are to be maintained in accordance with the 

Code and the Treasury Regulations, including without limitation the alternative test for economic effect set forth in 

Treasury Regulations § 1.704-1(b)(2)(ii)(d) and the minimum gain chargeback provisions of Treasury Regulations 

§ 1.704-2, but nothing in this Agreement is intended to create a deficit restoration obligation or otherwise impose 

personal liability on a Member for a deficit in his or her Capital Account. Without limiting the generality of the 

foregoing: 

 

(a) If any Member unexpectedly receives any adjustments, allocations, or distributions described in Treasury 

Regulations §§ 1.704-1(b)(2)(ii)(d)(4), (5), or (6), which create or increase a deficit in its Adjusted Capital Account, 

then items of the Companyôs income and gain for such year and, if necessary, for subsequent years shall be specially 

credited to the Adjusted Capital Account of the Member in an amount and manner sufficient to eliminate, to the 

extent required by the Treasury Regulations, the deficit in the Adjusted Capital Account as quickly as possible, 
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provided that an allocation pursuant to this Section 4.03(a) shall be made only if and to the extent that such Member 

would have a deficit Adjusted Capital Account after all other allocations provided for in this Section 4.03 have been 

made as if Section 4.03(a) were not in this Agreement. It is the intent that this section be interpreted to comply with 

the alternate test for economic effect set forth in Treasury Regulations § 1.704-1(b)(2)(ii)(d). 

 

(b) In the event any Member has a deficit Capital Account at the end of any Fiscal Year which is in excess of the 

sum of: (i) the amount such Member is obligated to restore pursuant to any provision of this Agreement, if any, and 

(ii) the amount such Member is deemed to be obligated to restore pursuant to the penultimate sentences of §§ 1.704-

2(g)(1) and 1.704-2(i)(5) of the Treasury Regulations, each such Member shall be specially allocated items of 

Company income and gain in the amount of such excess as quickly as possible, provided that an allocation pursuant 

to this Section 4.03(b) shall be made only if and to the extent that such Member would have a deficit Adjusted 

Capital Account in excess of such sum after all other allocations provided for in this Section 4.03 have been made 

as if Section 4.03(a) and this Section 4.03(b) were not in this Agreement. 

 

(c) Except as otherwise provided in § 1.704-2(f) of the Treasury Regulations, and notwithstanding any other 

provision of this subsection, if there is a net decrease in partnership minimum gain during any Fiscal Year, each 

Member shall be specially allocated items of Company income and gain for such Fiscal Year (and, if necessary, 

subsequent Fiscal Years) in an amount equal to such Memberôs share of the net decrease in partnership minimum 

gain, determined in accordance with Treasury Regulation § 1.704-2(g). Allocations pursuant to the previous 

sentence shall be made in proportion to the respective amounts required to be allocated to each Member pursuant 

thereto. The items to be so allocated shall be determined in accordance with §§ 1.704-2(f)(6) and 1.704-2(j)(2) of 

the Treasury Regulations. This subsection is intended to comply with the minimum gain chargeback requirement 

in § 1.704-2(f) of the Treasury Regulations and shall be interpreted consistently therewith. 

 

(d) Except as otherwise provided in § 1.704-2(i)(4) of the Treasury Regulations, and notwithstanding any other 

provision of this subsection, if there is a net decrease in partner nonrecourse debt minimum gain attributable to a 

partner nonrecourse debt during any Fiscal Year, each Member who has a share of the partner nonrecourse debt 

minimum gain attributable to such partner nonrecourse debt, determined in accordance with § 1.704-2(i)(5) of the 

Treasury Regulations, shall be specially allocated items of Company income and gain for such Fiscal Year (and, if 

necessary, subsequent Fiscal Years) in an amount equal to such Memberôs share of the net decrease in partner 

nonrecourse debt minimum gain attributable to such partner nonrecourse debt, determined in accordance with 

Treasury Regulation § 1.704-2(i)(4). Allocations pursuant to the previous sentence shall be made in proportion to 

the respective amounts required to be allocated to each Member pursuant thereto. The items to be so allocated shall 

be determined in accordance with § 1.704-2(i)(4) and 1.704-2(j)(2) of the Treasury Regulations. This Section is 

intended to comply with the minimum gain chargeback requirement in § 1.704-2(i)(4) of the Treasury Regulations 

and shall be interpreted consistently therewith. 

 

(e) Nonrecourse deductions for any Fiscal Year shall be specially allocated among the Members in proportion to 

their respective Transferable Interest in the Company. 

 

(f) Any partner nonrecourse deductions for any Fiscal Year shall be specially allocated to the Member who bears 

the economic risk of loss with respect to the partner nonrecourse debt to which such partner nonrecourse deductions 

are attributable in accordance with Treasury Regulation § 1.704-2(i)(1). 

 

(g) To the extent an adjustment to the adjusted tax basis of any Company asset pursuant to Code § 734(b) or Code 

§ 743(b) is required, pursuant to Treasury Regulation §§ 1.704-1(b)(2)(iv)(m), to be taken into account in 

determining Capital Accounts, the amount of such adjustment to the Capital Accounts shall be treated as an item of 

gain (if the adjustment increases the basis of the asset) or loss (if the adjustment decreases such basis) and such gain 

or loss shall be specially allocated to the Member in a manner consistent with the manner in which their Capital 

Accounts are required to be adjusted pursuant to such Section of the Treasury Regulations. 
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(h) Notwithstanding the provisions of Section 4.02, the Regulatory Allocations shall be taken into account in 

allocating other items of income, gain, loss and deduction among the Members so that, to the extent possible, 

without violating the requirements giving rise to the Regulatory Allocations, the net amount of such allocations of 

other items and the Regulatory Allocations to each Member shall be equal to the net amount that would have been 

allocated to each such Member if the Regulatory Allocations had not occurred. For purposes of applying the 

foregoing sentence, allocations pursuant to this subsection (h) shall only be made with respect to allocations 

pursuant to subsection (g) hereof to the extent the Managers reasonably determines that such allocations will 

otherwise be inconsistent with the economic agreement among the Members. 

 

(i) The Managers shall have reasonable discretion, with respect to each Fiscal Year, to (i) apply the provisions of 

subsection (h) hereof in whatever order is likely to minimize the economic distortions that might otherwise result 

from the Regulatory Allocations, and (ii) divide all allocations pursuant to subsection (h) hereof among the 

Members in a manner that is likely to minimize such economic distortions. 

 

(j) In the event that any debt of the Company is properly characterized as equity for U.S. federal income tax 

purposes, the holder of such debt shall be treated for purposes of maintaining Capital Accounts and for U.S. federal 

income tax purposes as a ñpartnerò; Net Profit and Net Loss shall be computed without deducting any amount that 

would have been treated as interest if the debt had been properly classified as ñdebtò for U.S. federal income tax 

purposes; and the amount that otherwise would have been so deducted shall instead be specially allocated to holder 

of such recharacterized debt. 

 

4.04. Tax Allocations. The Companyôs net taxable income or loss (and each item of income, gain, loss or deduction 

comprising such net taxable income or loss), as determined for federal income tax purposes, shall be allocated 

among the Members in the same proportions as the corresponding items of ñbookò income, gain, loss and deduction 

are allocated pursuant to Sections 4.02 and 4.03 hereof. Notwithstanding the foregoing sentence, federal income 

tax items relating to (a) any property contributed to the Company if there was as of immediately following the 

contribution a difference between the Gross Asset Value of such property and the Companyôs adjusted tax basis in 

such property and (b) any property revalued pursuant to Section 10.09(d) of this Agreement if as of immediately 

following such revaluation there was a difference between the Gross Asset Value of such property and the 

Companyôs adjusted tax basis in such property, shall be allocated among the Members in accordance with Ä 704(c) 

of the Code and Treasury Regulations §§ 1.704-1(b)(2)(iv)(f) and (g), 1.704-1(b)(4)(i) and 1.704-3 to take into 

account the difference between the Gross Asset Value and the adjusted tax basis of such property. 

 

4.05. Distribution of Cash and Other Property. 

 

(a) Nonliquidating Distributions. After establishing reserves for current and future Company obligations (as 

determined in the reasonable discretion of the Managers), and such other Company investments and expenditures 

as determined by the Managers, money and other property available for distribution may, as determined by the 

Managers, be distributed from time to time to the Members. Any such distributions made by the Company before 

its dissolution and winding up must be in equal shares among any person owning a Transferable Interest, except to 

the extent necessary to comply with any charging order in effect under Iowa Code § 489.503. 

Other than as provided above, a person does not have a right to a distribution. A Memberôs dissociation does not 

entitle the Member to a distribution. 

  

A Member does not have a right to demand or receive a distribution from the Company in any form other than 

money. The Company may distribute an asset in kind if each part of the asset is fungible with each other part and 

each Member receives a percentage of the asset equal in value to the Memberôs share of distributions. Distributed 

assets shall be valued at their Gross Asset Value for purposes of the distribution and shall be treated for financial 

accounting purposes as if sold at their Gross Asset Value immediately prior to the distribution, with any resulting 

profits or losses allocated among the Members per their interests in such profits or losses. 
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If a Member or Transferee becomes entitled to receive a distribution, the Member or Transferee has the status of, 

and is entitled to all remedies available to, a creditor of the Company with respect to the distribution. The 

Companyôs indebtedness to a Member incurred by reason of a distribution made in accordance with this section is 

at parity with the Companyôs indebtedness to its general, unsecured creditors. 

  

(b) Limitation upon Distributions. The Company shall not make a distribution if after the distribution any of the 

following applies: 

 

(1) The Company would not be able to pay its debts as they become due in the ordinary course of the Companyôs 

activities; 

(2) The Companyôs total assets would be less than the sum of its total liabilities plus the amount that would be 

needed, if the Company were to be dissolved, wound up, and terminated at the time of the distribution, to satisfy 

the preferential rights upon dissolution, winding up, and termination of Members whose preferential rights are 

superior to those of persons receiving the distribution; or 

(3) The payment of the distribution would be a default by the Company under any agreement for borrowed money 

by the Company, whether after notice, lapse of time or otherwise. 

 

(c) The Company may base a determination that a distribution is not prohibited under subsection (b) on financial 

statements prepared on the basis of accounting practices and principles that are reasonable in the circumstances or 

on a fair valuation or other method that is reasonable under the circumstances. 

 

(d) Except as otherwise provided in subsection (f), the effect of a distribution under subsection (b) is measured as 

follows: 

 

(1) In the case of a distribution by purchase, redemption, or other acquisition of a Transferable Interest in the 

Company, as of the date money or other property is transferred or debt incurred by the Company. 

 

(2) In all other cases, as follows: 

 

(A) The date that distribution is authorized, if the payment occurs within one hundred twenty (120) days after that 

date. 

(B) The date that payment is made, if the payment occurs more than one hundred twenty (120) days after the 

distribution is authorized. 

 

(e) The Companyôs indebtedness, including indebtedness issued in connection with or as part of a distribution, is 

not a liability for purposes of subsection (b) if the terms of the indebtedness provide that payment of principal and 

interest are made only to the extent that a distribution could be made to Members under this section. If indebtedness 

is issued as a distribution, each payment of principal or interest on the indebtedness is treated as a distribution, the 

effect of which is measured on the date the payment is made. 

 

(f) In subsection (b) ñdistributionò does not include amounts constituting reasonable compensation for present or 

past services or reasonable payments made in the ordinary course of business under a bona fide retirement plan or 

other benefits program. 

 

ARTICLE V  

TRANSFER OF TRANSFERABLE INTERESTS; NEW MEMBERS  

 

5.01. Admission of Additional Members. No additional Member may be admitted to the Company, without the 

unanimous approval of the Members. 

 

5.02. Transfers by the Manager. Subject to the provisions of this Agreement, any person who acquires, 
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in any manner whatsoever, the interest, or any portion thereof, of the Manager shall not be a Member or the 

Manager and shall only be entitled to become a Member upon the acquisition of Membership Interests in 

accordance with the conditions and requirements of this Agreement. 

 

5.03.  Transfers by Members. 

 

(a)  No Member (including a Manager) may sell, assign, pledge, encumber, give or otherwise transfer his 

Membership Interests without the prior unanimous consent of the Members, and except to the extent and in the 

manner herein provided. Any such transfer not in accordance with the provisions hereof shall be void and of 

no legal or equitable force or effect. 

 

(b)  Any permitted transferee of an interest of a Member shall take same subject to and be fully bound by the 

terms and conditions of this Agreement. 

 

5.04.  Involuntary Lifetime Transfer. 

 

(a)  In the event any Member shall make or suffer an Involuntary Lifetime Transfer, he, she or it shall immediately 

give written notice thereof to the Manager (or if such Member fails to notify the Manager of an Involuntary Lifetime 

Transfer, when the Manager determines that such Member has suffered an Involuntary Lifetime Transfer) 

("Involuntary Member Offer"), the Company shall have the right, but not the obligation, to buy the 

Membership Interests subject to the Involuntary Lifetime Transfer owned by such Member immediately 

prior to making or suffering the Involuntary Lifetime Transfer. 

 

(b)  The purchase price of the Membership Interests acquired from a Member pursuant to an Involuntary Member 

Offer shall be the fair market value of the Membership Interests, taking into account lack of marketability, 

liquidation preference and minority discounts. The fair market value of the Membership Interests shall be as agreed 

to by the Company and the Member (or his representative) within thirty (30) days from the date of the 

Involuntary Lifetime Transfer (a "Repurchase Event"). If the Company and the Member are unable to agree 

on a fair market value of the Membership Interests, the Company and the Member each shall appoint a qualified 

independent appraiser of their respective choice within five (5) days after the end of the 30-day period referred 

to herein, and both appraisers shall have ten (10) days from the date of their appointment to select a third appraiser 

(the "Independent Appraiser"). The fair market value of the Membership Interests shall be determined 

by the Independent Appraiser taking into account lack of marketability, liquidation preference, and minority 

discounts. The fees and expenses of the Independent Appraiser shall be apportioned between the Company and the 

applicable Member pro rata based on the ratio of (i) the difference between (x) the fair market value 

determined by the Independent Appraiser and (y) the Company's or Member's determination of such 

fair market value, as applicable, to (ii) the difference between the Member's and the Company's 

determination of the fair market value (e.g., if the fair market value determined by (A) the Company was 

$100, (B) the Member was $200 and (C) the Appraiser was $175, the Company would bear 75% of the 

cost of the Independent Appraiser's engagement ((175-100)/100) and the Member would bear 25% of the cost 

of the Independent Appraiser's engagement ((200-175)/100)). Notwithstanding the foregoing; in the 

event that the Involuntary Lifetime Transfer is of the type described in subsection (ix) of the definition of 

"Involuntary Lifetime Transfer" set forth in Section I, the purchase price of the Membership Interests acquired 

from such Member by the Company shall be the lesser of (1) the fair market value as determined above and (2) 

110% of the unreturned amount of Capital Contribution for such Membership Interests, which amount shall 

be adjusted as set forth in Section 5.04(c) below. 

 

(c)  The aggregate purchase price of the Membership Interests pursuant to Section 5.04(b) shall be offset by any amounts 

paid to the Member from the date of the Involuntary Lifetime Transfer until the date the Involuntary Lifetime Transfer 

is disclosed by the Member to the Manager, or the date that the Manager discovers the Involuntary Lifetime Transfer. In 

addition, in the event that the aggregate purchase price for the Membership Interests is insufficient for the Company to 
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offset all amounts paid or disbursed to the Member who has an Involuntary Lifetime Transfer, as aforesaid, the 

Member making the Involuntary Lifetime Transfer shall reimburse the Company for all amounts paid or 

disbursed to said Member not offset against the aggregate purchase price for the Membership Interests. 

 

5.05 Receipt of Bona Fide Offer/Right of First Refusal. 

 

If any Member receives a bona fide written offer to purchase all or any of the Membership Interests of such 

Member (the "Selling Member") from a bona fide purchaser ("Bona Fide Offer"), which the Selling Member 

desires to accept, the Selling Member shall, prior to transferring such Membership Interests pursuant to the 

Bona Fide Offer, give notice to the Company, which notice shall constitute, to the extent set forth, an offer 

("Member Offer") to sell the Membership Interests which are subject to the Bona Fide Offer, at the same price and 

upon the same terms as are contained in the Bona Fide Offer, all subject to the provisions of this Section 5.05. 

The Member Offer shall be accompanied by a copy of the Bona Fide Offer, and evidence that the entire 

purchase price of the Membership Interests has been deposited in escrow. 

 

(b)  The Company shall have the right to accept, in whole, the Member Offer, by service of acceptance on the 

Selling Member hereto within thirty (30) days after the receipt of the Member Offer. 

 

(c)  If the Company does not elect to purchase all of the Membership Interests offered pursuant to the Bona Fide 

Offer, the Selling Member shall notify all of the other Members holding Membership Interests in writing of 

the Member Offer and the number of offered Membership Interests still available for sale (the "Remaining 

Membership Interests"). Each other Member shall thereupon be entitled for a period of twenty (20) days 

after the date of such notice to purchase at the same price and upon the same terms as are contained in the Bona 

Fide offer that proportion of the Remaining Membership Interests as the number of Membership Interests held by 

such Member bears to the total number of Membership Interests held by all other Members. The other Members 

may exercise the rights granted them hereby, in whole or in part, by notifying the Selling Member in 

writing during such twenty (20) day period. 

 

(d)  If any other Member entitled to exercise the right of first refusal under Section 5.05(c) does not exercise such 

rights in whole as to the  Membership Interests proposed to be sold, the Selling Member shall so notify the 

other Members who did exercise their rights under Section 5.05(c) in whole (the "Participating Other 

Members") by providing them with written notice transmitted within five (5) days after the expiration of the 

twenty (20) day period in which such rights could have been exercised. For a period of ten (10) days from the 

date of such notice, each Participating Other Member shall thereupon be entitled to purchase that proportion of the  Membership 

Interests which could have been purchased by the Other Members who did not exercise their rights granted under Section 

5.05(c) in whole, as the number of Membership Interests held by such Participating Other Members bears to the total number 

of Membership Interests held by all Participating Other Members. Participating Other Members may exercise the rights 

granted them hereby, in whole or in part, by notifying the Selling Member in writing during such ten (10) day 

period. 

 

(e)  If the Company and the other Members collectively do not exercise the rights granted pursuant to Sections 

5.05(b), (c) and (d) as to all of the  Membership Interests proposed to be sold, then the Selling Member shall be 

free, for the ensuing thirty (30) days, to sell the  Membership Interests pursuant to the terms and conditions 

of the Bona Fide Offer free and clear of the restrictions contained in this Section 5.05. If the sale is not 

consummated within said thirty (30) day period, the restrictions contained in this Section 5.05 shall be fully 

restored and shall continue in full force and effect. 

 

(f)  For an offer to qualify as a Bona Fide Offer hereunder: 

 

 (i) Purchase price therein must be payable by cashier's or certified check, and  

 (ii)  Such offer must be accompanied by a cashier's or certified check in the full amount of the 
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purchase price specified in the Bona Fide Offer. 

 

5.06  Closing.  The closing of any transaction provided for under Sections 5.04 or 5.05 (the "Closing") shall 

be on or before the one hundred twentieth (120th) day (or if such day is not a regular business day, the first business 

day thereafter) next following (i) the acceptance of an Involuntary Member Offer by the Company pursuant to 

Section 5.04, or (ii) the acceptance of last Member Offer by the Company or any other Member, as applicable, 

pursuant to Section 5.05. 

 

(a)  Unless otherwise agreed, the Closing shall take place at the offices of the Company on the Closing Date at 

10:00 a.m. 

 

(b)  The purchase price shall be paid in cash at the Closing of such purchase; provided, however, that in the event 

the purchase price, in the aggregate, exceeds $25,000.00, the purchase price may be paid by delivery of an unsecured 

promissory note subordinated and junior in right of payment to all other indebtedness of the Company, with 

customary terms and conditions, payable in three (3) equal annual installments, with the first installment due at 

the closing and the subsequent annual installments due on the successive anniversary dates of the closing. Interest 

shall accrue from the date of the closing on the balance of the purchase price remaining unpaid from time to time 

at the prime rate published in the Midwest edition of The Wall Street Journal, and accrued interest shall be 

payable together with each annual installment of the purchase price. All or part of the purchase price may be 

prepaid at any time without penalty or premium. As a condition to the issuance of the subordinated 

promissory note described above, the payee thereunder agrees to promptly execute, verify, deliver and file any (i) 

subordination, intercreditor or similar agreement requested by any holder of other indebtedness of the Company 

and (ii) any other agreement, document or instrument thereafter requested by any holder of other indebtedness 

of the Company from time to time in connection with such subordination. 

 

(c)  At Closing, the Selling Member shall deliver to the Company such evidence of the Membership Interests 

purchased, free and clear of liens and encumbrances of every kind and description (except this Agreement), and duly endorsed 

for Transfer to the Company. 

 

(d)  The Closing of any transaction described herein may be delayed, if necessary, to allow for the 

appointment and qualification of a personal representative of the Selling Member. In such event, the Closing 

so delayed shall take place no later than the fifteenth (15th) day after such appointment and qualification. 

 

(e)  All fees and costs of the Company associated with the Closing as stated in this Agreement shall be the sole 

responsibility of the Selling Member. 

 

5.07.  Co-Sale Rights.  In the event any single Member or group of Members ("Transferring 

Members") propose to transfer in the aggregate fifty percent (50%) or more of the Company's then issued 

and outstanding Membership Interests to any third party other than a permitted transferee, then each Member 

may elect to participate in the contemplated transfer by delivering written notice of such election to the 

Transferring Members. If any other Members elect to participate in such transfer (such other Members being 

referred to as the "Participating Members"), each of the Transferring Members and the Participating Members 

shall be entitled to sell in the contemplated transfer, at the same price and on the same terms, a number of 

Membership Interests (the "Participating Membership Interests") equal to the product of (A) the quotient determined 

by dividing the number of Membership Interests owned by such Member by the number of Membership Interests 

owned in the aggregate by the Transferring Member and the Participating Members and (B) the number of 

Membership Interests proposed to be transferred (the "Transfer Membership Interests"). Each Transferring 

Member will use reasonable efforts to obtain the agreement of the prospective transferee(s) to the participation 

of the Participating Members in any contemplated transfer and the Transferring Members will not transfer any of 

the Transfer Membership Interests to the prospective transferee(s) if such prospective transferee refuses to allow 

the participation of any Participating Member, unless simultaneously with such transfer, the Transferring 
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Member purchases such Participating Member's Participating Membership Interests. Each Member transferring 

Membership Interests pursuant to this Section 5.07 shall pay its pro rata share (based on the number of Transfer 

Membership Interests) of the expenses incurred by the Members in connection with such transfer and shall be 

obligated to join on a pro rata basis (based on the number of Transfer Membership Interests) in any 

indemnification or other obligations that the Transferring Member agrees to provide in connection 

with such transfer (other than any such obligations that relate specifically to a particular Member such as 

indemnification with respect to representations and warranties given by a Participating Member regarding such 

Member's title to and ownership of Participating Membership Interests). 

 

5.08  Preemptive Rights.  No Member or holder of Membership Interests shall have any preemptive right 

with respect to any issuance of Membership Interests or other debt or equity interests of the Company. 

 

5.09  Appraisal Rights. No Member or other holder of Membership Interests shall have any rights of appraisal in 

connection with any merger, consolidation or similar transaction. 

 

ARTICLE VI  

VOTING, QUORUM, AND  MEETINGS OF MEMBERS  

 

6.01. Voting Rights. Each Member shall be entitled to one vote for each Unit held.  In the event a Member is an 

entity, that Member shall designate in writing to the Company the name of one natural person who is authorized to 

act as the representative of that Member, with legal authority to vote and otherwise act on behalf of such Member 

(the ñDesignated Representativeò). 

 

6.02. Meetings. Meetings of the Members may be called from time to time by the Managers or by twenty-five per 

cent (25%) of the Members. A difference arising among Members as to matters upon which the Members are 

required or permitted to take action shall be decided by a majority of the Members. 

 

6.03. Place of Meetings. The Managers may designate any place as the place of any Member meeting. If the 

Managers do not designate the place for a Member meeting, the Member meeting shall be held at the Companyôs 

principal office. 

 

6.04. Notice. Written notice indicating the date, time, place, and purpose of all Member meetings shall be delivered 

to each Member not less than ten (10) days before the date of the meeting. 

 

6.05. Meeting of All Members. Subject to Section 6.13, if every Member is present at any meeting, even without 

notice, such meeting shall be valid and Members may take any action required or permitted to be taken at a Member 

meeting. 

 

6.06. Record Date. The record date for purposes of determining the Members entitled to notice of or vote at any 

Member meeting shall be the date on which the notice is mailed. 

 

6.07. Quorum. A majority of the Members represented in person or by proxy, shall constitute a quorum for purposes 

of transacting business at a meeting of the Members. 

 

6.08. Amending this Agreement. The unanimous consent of the Members is required in order to amend this 

Agreement. 

 

6.09. Proxies. A Member may vote in person or by proxy, provided any proxy is executed in writing by the Member. 

Any such proxy must be filed with the Managers before or at the time of the meeting. No proxy shall be valid after 

six months of its execution. 
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6.10. Action by Members Without a Meeting. Any action required or permitted to be taken at a Member meeting 

may be taken without a meeting and without notice if the action is taken by all Members and if each Member signs 

a written consent describing the action to be taken and delivered to the Managers for filing with the Company 

records. The record date for determining which Members may take action without a meeting shall be the date the 

first Member signs a written consent. Action taken under this Section shall be effective when all Members entitled 

to vote have signed the consent, unless the consent specifies a different effective date. 

 

6.11. Participation By Other Means. Members may participate in any Member meeting by any means of 

communication method that allows all Members participating therein to simultaneously hear each other. 

Participating in such a meeting shall constitute attendance at such meeting. 

 

6.12. Member Representative. Any non-individual Member shall designate one individual to act as the exclusive 

representative of the Member for all purposes related to the Company, including, without limitation, for purposes 

of participation of the Member in all Member meetings, the voting by the Member and the execution of any written 

consent evidencing action of the Members taken without a meeting. A Member may change the identity of the 

Memberôs representative at any time and from time to time, in the Memberôs sole discretion, but shall provide 

written notice thereof to the Managers. 

 

6.13. Waiver. 

 

(a) A Member may waive any notice required by this Agreement before or after the date and time stated in the 

notice. The waiver must be in writing, be signed by the Member entitled to the notice, and be delivered to the 

Managers. 

 

(b) A Memberôs attendance at a meeting: (i) waives objection to lack of notice or defective notice of the meeting, 

unless the Member at the beginning of the meeting or promptly upon the Memberôs arrival objects to holding the 

meeting or transacting business at the meeting, and (ii) waives objection to consideration of a particular matter at 

the meeting that is not within the purpose or purposes described in the meeting notice, unless the Member objects 

to considering the matter when it is presented. 

 

6.14. No Interest in Company Property. No real or personal property of the Company shall be deemed to be owned 

by any Member individually, but shall be owned by, and title shall be vested solely in, the Company. Without 

limiting the foregoing, each Member hereby irrevocably waives during the term of the Company any right that such 

Member may have to maintain any action for partition with respect to the property of the Company. 

 

6.15. Certification of Membership Interests.  

 

(a) The Managers may, but shall not be required to, issue certificates to the Members representing the Membership 

Interests held by such Member. 

 

(b) In the event that the Managers shall issue certificates representing Membership Interests in accordance with 

Section 2.07, then in addition to any other legend required by applicable law, all certificates representing issued and 

outstanding Membership Interests shall bear a legend substantially in the following form: 

 

THE MEMBERSHIP INTERESTS REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO AN 

OPERATING AGREEMENT AMONG THE COMPANY AND ITS MEMBERS, A COPY OF WHICH IS ON 

FILE AT THE PRINCIPAL EXECUTIVE OFFICE OF THE COMPANY. NO TRANSFER, SALE, 

ASSIGNMENT, PLEDGE, HYPOTHECATION, OR OTHER DISPOSITION OF THE MEMBERSHIP 

INTERESTS REPRESENTED BY THIS CERTIFICATE MAY BE MADE EXCEPT IN ACCORDANCE WITH 

THE PROVISIONS OF SUCH OPERATING AGREEMENT. 
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THE MEMBERSHIP INTERESTS REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN 

REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR UNDER ANY OTHER 

APPLICABLE SECURITIES LAWS AND MAY NOT BE TRANSFERRED, SOLD, ASSIGNED, PLEDGED, 

HYPOTHECATED, OR OTHERWISE DISPOSED EXCEPT PURSUANT TO (A) A REGISTRATION 

STATEMENT EFFECTIVE UNDER SUCH ACT AND LAWS, OR (B) AN EXEMPTION FROM 

REGISTRATION THEREUNDER. 

 

 

ARTICLE VII  

DISSOCIATION  

  

7.01. Dissociation Events. A Member is dissociated from the Company when one or more of the following events 

occur: 

 

(a) The Company has actual notice of the Memberôs express will to dissociate, but, if the Member specified a 

withdrawal date later than the date the Company received actual notice, on that later date; 

 

(b) The Member is expelled from the Company pursuant to Section 7.04; 

 

(c) On application by the Company, the Member is expelled as a Member by judicial order because the Member: 

 

(1) Has engaged, or is engaging in, wrongful conduct that has adversely and materially affected, or will adversely 

and materially affect, the Companyôs activities; 

 

(2) Has willfully or persistently committed, or is willfully and persistently committing, a material breach of this 

Agreement; or 

 

(3) Has engaged in, or is engaging, in conduct relating to Companyôs activities which makes it not reasonably 

practicable to carry on the activities with the Member associated with Company; 

 

(d) In the case of a Member who is an individual, the person dies; 

 

(e) In the case of a person who is a trust or is acting as a Member by virtue of being a trustee of a trust, the trustôs 

entire Transferable Interest in the Company is distributed; 

 

(f) In the case of a person who is an estate or is acting as a Member by virtue of being a personal representative of 

an estate, the estateôs entire Transferable Interest in the Company is distributed; 

 

(g) In the case of a Member who is not an individual, partnership, limited liability company, corporation, trust, or 

estate, the termination of the Member; 

 

(h) The Company participates in a merger and the Company is not the surviving entity or as a result of the merger 

the Member ceases to be a Member; 

 

(i) The Company participates in a conversion under the Iowa Act; 

 

(j) The Company participates in a domestication under the Iowa Act, if, as a result of the domestication, the person 

ceases to be a Member; or 

 

(k) The Company terminates. 
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7.02. Wrongful Dissociation. A Member who wrongfully dissociates from the Company is liable to the Company 

and, subject to Iowa Code § 489.901, to the other Members for damages caused by the dissociation. The liability is 

in addition to any other debt, obligation, or other liability of the Member to the Company or other Members. The 

Memberôs dissociation from the Company is wrongful if the dissociation occurs before the termination of Company 

and any of the following apply: 

 

(a) The Member withdraws by express will; 

 

(b) The Member is expelled by judicial order pursuant to Section 7.01(c); or 

 

(c) In the case of a Member who is not a trust other than a business trust, an estate, or an individual, the Member is 

expelled or otherwise dissociated as a Member because it willfully dissolved or terminated. 

 

7.03. Effect of Dissociation. A Memberôs dissociation from the Company does not of itself discharge the person 

from any debt, obligation, or other liability to the Company or other Members which the dissociated Member 

incurred while a Member. When a Member dissociates from Company: 

 

(a) The personôs right to participate as a Member in the management and conduct of Companyôs activities 

terminates; 

 

(b) Subject to Iowa Code § 489.504 and the terms of any merger, conversion or domestication to which the Company 

is a party, any Transferable Interest owned by the person immediately before dissociation in the personôs capacity 

as Member is owned by the person solely as a Transferee; and 

 

(c)  The Transfereeôs Transferable Interest is subject to the Right of First Refusal enumerated in Sections 5.04, 5.05 

and 5.06 of this Agreement. 

 

7.04. Expulsion. A Member may be expelled by the unanimous consent of the other Members if: 

 

(a) It is unlawful to carry on the Companyôs activities with the Member associated with Company; 

 

(b) There has been a transfer of all of the Memberôs Transferable Interest in the Company, other than a transfer for 

security purposes or a charging order in effect under Iowa Code § 489.503 which has not been foreclosed; 

 

(c) The Member is a corporation and, within 90 days after the Company notifies Member that it will be expelled as 

a Member because Member has filed a certificate of dissolution or the equivalent, its articles or charter has been 

revoked, or its right to conduct business has been suspended by the jurisdiction of its incorporation, the certificate 

of dissolution has not been revoked or its articles or charter or right to conduct business has not been reinstated; 

 

(d) The Member is a limited liability company or partnership that has been dissolved and whose business is being 

wound up; or 

 

(e) A Member fails to make a required Capital Contribution. 

 

 

ARTICLE VIII  

RECORDS; FINANCIAL AND FISCAL AFFAIRS; TAX REPORTING  

 

8.01. Records and Accounting. 

 

(a) The books of account of the Company shall be maintained at the Companyôs principal office. The Company 
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shall maintain correct and proper books and records, entering fully and properly all Company transactions, as 

reasonably determined by the Managers. 

 

(b) Upon request, for any purpose reasonably related to the Memberôs interest as a Member, the Managers will 

furnish a copy of such information as is required by the Iowa Act to a Member or his, her, or its representative; 

provided, however, that the information furnished to the Member will not, in any event, be used for commercial 

purposes unrelated to the business operations of the Company. Any Member may inspect and copy or obtain from 

the Managers the financial records of the Company and its tax returns. A Member shall give the Managers at least 

five (5) business days prior written notice for any inspection and copying permitted pursuant to this subsection by 

the Member or its authorized attorney or agent. 

 

8.02. Tax Information. The Managers will cause to be delivered, as soon as practical after the end of each Fiscal 

Year of the Company, to the Members and persons who were Members during such Fiscal Year (as well as to all 

persons treated as partners for U.S. federal income tax purposes) all information concerning the Company necessary 

to enable such Member or other person to prepare his, her, or its Federal and state income tax returns for such Fiscal 

Year, including a statement indicating such personôs share of Net Profits, Net Losses, deductions, and credits for 

such Fiscal Year for Federal and state income tax purposes, and the amount of any distribution made to or for the 

account of such person during such Fiscal Year pursuant to this Agreement. 

 

8.03. Tax Returns. The Managers shall cause income tax returns for the Company to be prepared and timely filed 

in accordance with applicable law. 

 

8.04. Elections. 

 

(a) The Managers may elect to adjust the basis of the Company assets for federal income tax purposes in accordance 

with § 754 of the Code in the event of a distribution of Company property as described in § 734 of the Code or a 

transfer by any Member as described in § 743 of the Code. 

 

(b) The Managers, in their discretion, at any time and from time to time may also make such other tax elections as 

they deem necessary or desirable. 

 

8.05. Interim Closing of the Books. There shall be an interim closing of the books of account of the Company: (i) 

at any time a taxable year of the Company shall end pursuant to the Code, and (ii) at any other time determined by 

the Managers to be required by good accounting practice or otherwise appropriate under the circumstances. 

 

8.06. Tax Matters Partner. _________________ shall be the ñTax Matters Partnerò within the meaning of Code Ä 

6231(a)(7) and is authorized to exercise the functions of a Tax Matters Partner under the Code. It shall be reimbursed 

for all reasonable expenses associated with its duties as Tax Matters Partner. 

 

ARTICLE IX  

DISSOLUTION  

 

9.01. Events Causing Dissolution. The Company is dissolved, and its activities must be wound up, upon the 

occurrence of any of the following: 

 

(a) the consent of all the Members; 

(b) the passage of 90 consecutive days during which the Company has no Members; 

(c) on application by a Member, the entry by a district court of an order dissolving the Company on the grounds 

that the conduct of all or substantially all of the Companyôs activities is unlawful; or it is not reasonably practicable 

to carry on the Companyôs activities in conformity with its Certificate and this Agreement certificate; or 

(d) on application by a Member or Transferee, the entry by a district court of an order dissolving the Company on 
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the grounds that the Managers in control of the Company have acted, are acting, or will act in a manner that is illegal 

or fraudulent; or have acted or are acting in a manner that is oppressive and was, is, or will be directly harmful to 

the applicant. In a proceeding brought under this subsection (d), the court may order a remedy other than dissolution. 

 

9.02. Distribution of Assets in Winding Up Company. 

 

(a) In winding up its activities, the Company must apply its assets to discharge its obligations to creditors, including 

Members who are creditors. 

 

(b) After the Company complies with subsection (a), any surplus must be distributed in the following order, subject 

to any charging order in effect under Iowa Code § 489.503: 

 

(1) to each person owning a Transferable Interest that reflects Capital Contributions made by a Member and not 

previously returned, an amount equal to the value of the unreturned Capital Contributions; and 

(2) in equal shares to each person owning a Transferable Interest. 

 

(c) If the Company does not have sufficient surplus to comply with subsection (b)(1), any surplus must be distributed 

among the owners of Transferable Interests in proportion to the value of their respective unreturned Capital 

Contributions. 

 

(d) All distributions made under subsections (b) and (c) must be paid in money. 

 

9.03. Business After Dissolution. After dissolution, the Company shall not engage in any business except that 

necessary to wind up the Companyôs affairs pursuant to Iowa Code § 489.702 and to protect the value of and 

distribute the Companyôs assets. 

 

9.04. Net Profits and Net Losses During Winding Up. Net Profits and Net Losses earned or incurred during the 

course of the winding up of the Company shall be credited or debited to the Members in the same proportion as 

before dissolution. 

 

9.05. Management of the Company After Dissolution. The Managers shall continue to manage the Company after 

dissolution. 

 

9.06. Winding Up. Upon dissolution each Member shall look solely to the assets of the Company for the return of 

its Capital Account. If the Company property remaining after the payment or discharge of the debts and liabilities 

of the Company is insufficient to return to the Capital Account of each Member, such Member shall have no 

recourse against other Members, in their capacity as such. Further, no Member shall be required to restore any 

deficit in his, her or its Capital Account and such deficit shall not be treated as an asset of the Company. The winding 

up of the affairs of the Company and the distribution of its assets shall be conducted exclusively by the Managers, 

who are hereby authorized to take all actions necessary to accomplish such distribution, including without 

limitation, selling any Company assets the Managers deem necessary or appropriate to sell. 

 

 

ARTICLE X  

DEFINITIONS  

 

As used in this Agreement, the following terms shall have the following meanings: 

  

10.01. ñAdjusted Capital Accountò shall mean, with respect to each Member, the Memberôs Capital Account as 

adjusted by the items described in §§ 1.704-2(g)(1), 1.704-2(i)(5) and 1.704-1(b)(2)(ii)(d)(4), (5) and (6) of the 

Treasury Regulations. 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000256&cite=IASTS489.503&originatingDoc=I66c46310b9d511daaef3cf03ff0f60f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000256&cite=IASTS489.702&originatingDoc=I66c46310b9d511daaef3cf03ff0f60f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1016188&cite=26CFRS1.704-2&originatingDoc=I66c46310b9d511daaef3cf03ff0f60f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1016188&cite=26CFRS1.704-1&originatingDoc=I66c46310b9d511daaef3cf03ff0f60f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1016188&cite=26CFRS1.704-1&originatingDoc=I66c46310b9d511daaef3cf03ff0f60f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)


  

Page 46 

 

10.02. ñAgreementò shall mean this Operating Agreement, as originally executed or as amended, modified, 

supplemented or restated from time to time. 

 

10.03.  ñBusiness Dayò means a day other than a Saturday, Sunday or other day on which commercial banks 

in the City of New York are authorized or required to close. 
 

10.04. ñCapital Accountò shall have the meaning ascribed to it in Section 4.01 of this Agreement. 

 

10.05. ñCapital Contributionò shall mean in the case of any Member as of any date of determination, the aggregate 

amount of cash and fair market value of any non-cash property (net of any liabilities assumed by the Company or 

secured by such property) that such Member shall be credited with contributing, directly or by assignment, to the 

Company on or prior to such date. 

 

10.06. ñCodeò shall mean the Internal Revenue Code of 1986, as amended from time to time and any successor 

statute or subsequent codification or recodification of the federal income tax laws of the United States. 

 

10.07. ñCompanyò shall mean EAGLE GROVE HOTEL, L.L.C., as such limited liability company may from time 

to time be constituted. 

 

10.08. ñIowa Actò shall mean the Iowa Revised Uniform Limited Liability Company Act, Chapter 489 of the Iowa 

Code, as amended. 

 

10.09. ñFiscal Yearò shall mean the twelve (12)-month period ending December 31. 

 

10.10. ñGross Asset Valueò shall mean, with respect to any asset, the assetôs adjusted basis for federal income tax 

purposes, except as follows: 

 

(a) The initial Gross Asset Value of any asset contributed by a Member to the Company shall be the gross fair 

market value of such asset, as determined by the Managers; 

(b) The Gross Asset Value of all Company assets shall be adjusted to equal their respective gross fair market values, 

as determined by the Managers, as of the following times: (i) the contribution of more than de minimus additional 

capital by any new Member or existing Member; (ii) the distribution by the Company to a Member of more than a 

de minimis amount of property as consideration for the Memberôs Capital Contribution; and (iii) the liquidation of 

the Company within the meaning of § 1.704-1(b)(2)(ii)(g) of the Treasury Regulations; provided, however, that 

adjustments pursuant to the preceding clauses (i) and (ii) shall be made only if the Managers determines that such 

adjustments are necessary or appropriate to reflect the relative economic interests of the Members; 

(c) The Gross Asset Value of any Company asset distributed to any Member shall be adjusted to equal the gross 

fair market value of such asset on the date of distribution, as determined by the Managers; and 

(d) The Gross Asset Values of Company assets shall be increased or decreased, as the case may be, to reflect any 

adjustments to the adjusted basis of such assets pursuant to § 734(b) or § 743(b) of the Code, but only to the extent 

that such adjustments are taken into account in determining Capital Accounts pursuant to § 1.704-1(b)(2)(iv)(m) of 

the Treasury Regulations; provided, however, that Gross Asset Values shall not be adjusted pursuant to clause (d) 

to the extent that the Managers determines that an adjustment pursuant to this clause (d) is not necessary or 

appropriate in connection with a transaction that would otherwise result in an adjustment pursuant to this clause (d). 

If the Gross Asset Value of an asset has been determined or adjusted pursuant to of this Agreement, such Gross 

Asset Value shall thereafter be adjusted by the depreciation taken into account with respect to such asset for 

purposes of computing Net Profits and Net Losses. 

 

10.11 "Involuntary Lifetime Transfer" means, with respect to any Member: 

(i) his or her adjudication of voluntary or involuntary bankruptcy; or 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1016188&cite=26CFRS1.704-1&originatingDoc=I66c46310b9d511daaef3cf03ff0f60f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1016188&cite=26CFRS1.704-1&originatingDoc=I66c46310b9d511daaef3cf03ff0f60f7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
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(ii)  his or her insolvency; or 

(iii)  the appointment of a receiver for all or a material portion of his or her assets, which 

appointment is not dismissed, vacated or discharged within sixty (60) days; or 

(iv) judicial attachment of, or execution or levy upon his or her Units which action is not dismissed, 

vacated or discharged within sixty (60) days; or 

(v) a public, probate or judicial sale of any of the Membership Interests owned by him or her; or 

(vi) a voluntary or involuntary assignment by him or her of a material portion of his or her assets for 

the benefit of his or her creditors; or 

(vii)  a Transfer of Membership Interests to a spouse pursuant to a decree of divorce or 

marital separation; or 

(viii)  the taking of any action by such Member or the occurrence of any condition affecting such 

Member which could otherwise cause any license held by the Company or any of its Subsidiaries or Affiliates 

to be revoked by any Governmental Authority; or 

(ix) engagement by such Member in what is deemed to be inappropriate behavior of any kind which is 

harmful, or is intended to harm, the Company or the reputation of the Managers, employees or customers. 

 

10.12. ñManagersò shall mean the persons appointed pursuant to Section 3.01. 

 

10.13. ñMemberò shall mean a person who at any given time is a Member of the Company. 

 

10.14. ñNet Profitsò shall mean, for each Fiscal Year, the net taxable income of the Company determined in 

accordance with the income tax basis method of accounting and as reported, separately and in the aggregate, as 

appropriate, on the Companyôs information return filed for United States federal income tax purposes, less any 

expenditures not deductible in computing the Companyôs taxable income and not properly chargeable to capital 

account under § 705(a)(2)(B) of the Code plus any tax-exempt income of the Company; adjusted in the event that 

the Gross Asset Value of any asset differs from its adjusted tax basis to compute gain or loss and depreciation or 

amortization in respect of such property by reference to such Gross Asset Value; and adjusted, in the event that any 

asset is revalued pursuant to Section 10.09(b) or (d), to include as gain or loss the net increase or decrease in the 

Gross Asset Value of the asset. 

 

10.15. ñNet Lossesò shall mean, for each Fiscal Year, the net taxable loss of the Company determined in accordance 

with the income tax basis method of accounting and as reported, separately and in the aggregate, as appropriate, on 

the Companyôs information return filed for United States federal income tax purposes, plus any expenditures not 

deductible in computing the Companyôs taxable income and not properly chargeable to capital account under Ä 

705(a)(2)(B) of the Code less any tax-exempt income of the Company; adjusted in the event that the Gross Asset 

Value of any asset differs from its adjusted tax basis to compute gain or loss and depreciation or amortization in 

respect of such property by reference to such Gross Asset Value; and adjusted, in the event that any asset is revalued 

pursuant to Section 10.09(b) or (d), to include as gain or loss the net increase or decrease in the Gross Asset Value 

of the asset. 

 

10.16. ñRegulatory Allocationsò shall mean the allocations pursuant to Section 4.03(a) through (i) of this 

Agreement. 

 

10.17. ñTransferable Interestò shall mean the right, as originally associated with a personôs capacity as a Member, 

to receive distributions from the Company in accordance with this Agreement, whether or not the person remains a 

Member or continues to own any part of the right. 

 

10.18. ñTransfereeò shall mean a person to which all or part of a Transferable Interest has been transferred, whether 

or not the transferor is a Member. 

 

10.19. ñTreasury Regulationsò shall mean the regulations of the United States Department of the Treasury pertaining 
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to the income tax, as from time to time in force. 

 

ARTICLE XI  

MISCELLANEOUS  

 

11.01. Notices. Any notice, offer, consent or other communication required or permitted to be given or made 

hereunder shall be in writing and will be deemed to have been sufficiently delivered: (a) three business days after 

the date mailed by certified mail, return receipt requested, postage prepaid, or (b) when delivered by a nationally 

recognized overnight delivery service (receipt requested) or (c) when delivered personally to the party (or an officer 

of the party) to whom the same is directed, or (d) when the electronic transmission of electronic mail or fax is 

successfully completed: 

 

If to _____: 

 

If to _____: 

 

If to _____: 

 

If to _____: 

 

If to _____: 

 

If to _____: 

 

 

11.02. Possible Restrictions. Notwithstanding anything to the contrary contained in this Agreement, in the event of: 

(a) the enactment (or imminent enactment) of any legislation, (b) the publication of any temporary or final regulation 

by the United States Department of the Treasury, (c) any ruling by the Internal Revenue Service, or (d) any judicial 

decision that, in any such case, in the opinion of counsel for the Company, would result in the taxation of the 

Company as an association taxable as a corporation or would otherwise result in the Company being taxed as an 

entity for federal income tax purposes, then the Managers may impose such restrictions as may be required, in the 

opinion of counsel, to prevent the Company for Federal income tax purposes from being taxed as an association 

taxable as a corporation or otherwise as an entity, including, without limitation, making any amendments to this 

Agreement as the Managers in its sole discretion may determine to be necessary or appropriate to impose such 

restrictions. 

 

11.03. Governing Law; Successors. This Agreement shall be governed by and construed in accordance with the 

laws of the State of Iowa and, subject to the restrictions on transferability set forth in this Agreement, shall bind and 

inure to the benefit of the heirs, executors, personal representatives, successors and assigns of the Members. The 

rights and liabilities of the Members under this Agreement shall be as provided by Iowa law. 

 

11.04. Entire Agreement. This Agreement is the sole operating agreement of the Company and constitutes the entire 

agreement among the parties relating to its subject matter; this Agreement supersedes any prior agreements or 

understandings between the parties, oral or written relating to its subject matter, all of which are hereby canceled. 

This Agreement may not be modified or amended except in writing with the unanimous consent of the Members. 

 

11.05. Headings, etc. The Article and Section headings in this Agreement are inserted for convenience of reference 

only and shall not affect interpretation of this Agreement. Whenever the context shall require, each term stated in 

either the singular or plural shall include the singular and the plural, and masculine or neuter pronouns shall include 

the masculine, the feminine and the neuter. 

 

11.06. No Waiver. No failure or delay on the part of any Member in exercising any rights under this Agreement, or 

in insisting on strict performance of any covenant or condition contained in this Agreement, shall operate as a 

waiver of any of such Memberôs rights hereunder. 

 

11.07. Counterparts. This Agreement may be executed in several counterparts, each of which shall be deemed an 

original but all of which shall constitute one and the same instrument. 
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11.08. Assignment. Other than Transferable Interests, no assignment of any rights or delegation of any obligations 

provided for in this Agreement shall be made by any Member without the prior written consent of the other 

Members. 

 

11.09. No Reliance. No third party is entitled to rely on any of the representations, warranties, and agreements of 

the Members contained in this Agreement; and the Members assume no liability to any third party because of any 

such reliance. 

 

11.10 Delivery by Electronic Transmission. This Agreement and each other agreement or instrument entered 

into in connection herewith or contemplated hereby, and any amendments hereto, to the extent signed and delivered 

by means of a facsimile machine or other electronic transmission (including transmission in portable document 

format by electronic mail), shall be treated in all manner and respects and for all purposes as an original agreement 

or instrument and shall be considered to have the same binding legal effect as if it were the original signed version 

thereof delivered in person. At the request of any party hereto or to any such other agreement or instrument, each 

other party hereto or thereto shall re-execute original forms thereof and deliver them to all other parties, except 

that the failure of any party to comply with such a request shall not render this Agreement and each other agreement 

or instrument entered into in connection herewith or contemplated hereby invalid or unenforceable. No party hereto 

or to any such other agreement or instrument shall raise the use of a facsimile machine or other 

electronic transmission to deliver a signature, or the fact that any signature was transmitted or 

communicated through the use of a facsimile machine or other electronic transmission, as a defense to the 

formation or enforceability of a contract and each such party forever waives any such defense. 

 

11.11 Legal Representation. The Company has engaged ______________ ("____________") as legal counsel to 

the Company with respect to the preparation of this Agreement. __________________ has not been engaged by 

any of the Members to protect or otherwise represent the interests of the Members with respect to the 

preparation of this Agreement or with respect to the interests of such Member vis-a-vis the Company. Each 

Member: (a) approves ______________'s representation of the Company in the preparation of this 

Agreement; (b) acknowledges that no legal counsel has been engaged by the Company to protect or otherwise 

represent the interests of the Members, that ___________________ has not been engaged by any Member 

to protect or represent the interests of such Member, as the case may be, vis-a-vis the Company or the preparation 

of this Agreement, and that actual or potential conflicts of interest may exist among the Members in connection 

with the preparation of this Agreement (with the consequence that a Member's interests may not be 

vigorously represented unless such Member engages its own legal counsel); and (c) acknowledges further that such 

Member has been afforded the opportunity to engage and seek the advice of its own legal counsel before entering 

into this Agreement. Nothing in this Section 11.11 shall preclude the Company from selecting different legal 

counsel to represent it at any time in the future. 

 

[SIGNATURE PAGE TO FOLLOW] 
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IN WITNESS WHEREOF,  all of the Members have executed this Agreement effective as of the _____ day of 

_____ 2019. 

 

 
  

 The Company: 

EAGLE GROVE HOTEL, L.L.C. 

 

  

 By:_____________________ 

Name: Michele Cooper 

Title: Member 

 

 

 
  

 The Members: 

EAGLE GROVE HOTEL, L.L.C. 

 

  

 By:_____________________ 

Name: Clay Hansen 

Title: Member 
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SCHEDULE A 

 
List of Members 

EAGLE GROVE HOTEL, L.L.C. 
EIN # ______________ 

 
 
      
 
Member Name Number & Class of 

Units 
Amount of Cash Contribution 
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SCHEDULE B 

MANAGERS SCHEDULE  

Manager Name and Address 

 

[MANAGER NAME AND ADDRESS] 
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A P P E N D I X  G:  F E A S I B I L I T Y  S T U D Y 
 


